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ABSTRACT

Tendapal pertentaiigan pengertion mengendi istilal-istilal perdngangan yang diatur dalem
Pusal 2 the Unifoem Conmnercinl Cade {UCC) dan istilzh serupa yang diatur dalam the
imrornationd] Chamber af Commerce [ncatenits (selanjunys disebut Incoterms dari
kependekan  Inernatianal Cammerclal  Terms), Pedtentangan. 1ersebul - mienimbalkan
kehingingan karena istilali yang sama mempunyai pengertian yung berbeda, misalnya istilsh
FOB, FAS. dan CIF. Incaterms selalu direvisi sesuai dengan perkerbangan perdagangan,
Klwsusnya transporiasi, yang ferakhie thun 1990, Oleh karenn itw, Pasal 2 UCC harus
dircvisi dengan menghapus istilab-istilah lama yang terlol mendetil dan menggantinya
dengan fstilal bary yeng metmpunyi pengertiao huas sehinggs tidak cepat ketiggalan jaman.
Revis! Pasal 2 UCC — yang wlah berlaku sejak 1952 — seharusnya juga mencakup
ketentuan yang lebill umum ying tidok sesuai lag dengan praktik sekarang ini, seperti Butir
2-504,

By this time, attorneys are accustomed to the coneept that different
rules are applicable to domestic and international sales of goods-respectively
the Uniform Commercial Code (UCC) and the Convention on Contracts for
the Intemnational Sale of Goods (CISG).! The purpose of ths article 15 to
point out that there is another potential conflict between domestic and
interriational normative rules, a conflict relating to the commercial ferms
that provide rules for the delivery term in a contract for the sale of gonds.

The TCC hos its own definitions of such terms as “F.O.R." and
(] F."* The CISC does not have such definitions, and the CISG rules on
delivery terms are very sparse,” Instead of incorporating detailed rules on the
meaning of individual commercial delivery terms for the international sale,
ihe drafters of the CISG could rely upon & written formulation of industry

* Reproduced from The International Lawyer, Vol. 31, No. 1, Spring 1997, pp. 111-132,
wilh the courtesy of the American Bar Association.

* Thie Willium Wallzee Kirkpatrick Professor of Law, George Washington University. He
is & member of the Drafting Committee to Revise U.C.C. Article 2, as onc of fhe ALL-
appointed liisons (o thal Commitlee, Some of the material in this article is taken from
Ralph H Folsom, Michael W, Gordon & John A. Spaoogle, [niernational Business
Transactions in A Nutshell, (3% e, 1996), und in reprinted with permissioo.

U United Matians Conventtan on Contvacts for the farernationai Sale of Goods, UN.
Ghﬂl;‘.. LN, DOC, A/CONF.97/18 (1980), reprinted in 19 TLLM. 67) (1980) [hersinaller
QIS

TUC.C 5§ 2-31910-324

' CISG, ¥upra note, art. 31,
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'-“Wmf_f‘-"ﬂ“di!‘g of the meaning of such terms.' That written formulation is
conlained ;n Incoterms, published by the International Chamber of
Commerce.” At least one author has concluded that Incoterms would qualify

as an inu:rnalipnnl “usage” under the CISG, and therefore would he
available to fill in gaps in CISG provisions.*

ln‘:'?‘ﬂ“‘# 15 an acronym for “International Commercial Terms'" and
was first published in 1936. It has been updated periodically since that time.
Ineoterms umjc:nwznt major revisions in 1953 and 1990, and il was
republished with new terms in 1967, 1976, and 1980." These revisions of
Incoterms have made the Incoterms definitions of commercial terms
substantially different from the UCC definitions of similar terms.

UCC Article 2 is itsell currently being revised. The committee revising
UCC Article 2 must now confront many of the sume problems faced by the
CISG drafters, and possibly those of the Incoterms revisers, Should the
commercial lerms be defined in the statute? If so, should the priginal UCC
1952 definitions be retained, or should they be modemized to reflect
changes in industry practice durmg the past forty-five yeurs? If any
defimitions are retained, how can they be formulated so as to reflect further
changes in industry practice? If commercial terms are not defined in the
statute, what are the proper sources of such definition? Arc there any
pancipal concepts or principles that should be retained in the statutory
language, even though detailed definitions are not provided?

The purpose of this drticle is to open the debate on {hese isgucs. This
article describes the provisions of the Incoterms definitions of commercial
lesms and then compares those provisions with the comparable UCC
provisions. The comparison will show significant differences that can causs
considerable confusion, especially when the same acronyms have different
meanings. Thus, a continuation of the present statutory definitions, without
revision, will exacerbate these differences. However, in the 1990 revision of
Incoterms; some important provisions of earlier drafls were omitted, and
some important aspects of the transaction are not covered by the new 1990
Incoterms . Thus, there may be concepts that should be retained in the
statutory lanzunge, even if detailed definitions are not provided.

' See Jobn Hannold, LIMIFORM LAW FOR INTERMATIONAL SALES UNDER THE 1980 UNrTen
NATHONS CONVENTION Y 208, 211 (24 ed. 1991).

T INTERNATIONAL CHAMABER OF CoMMERCE INCOTERMS 1990 (LC.C. Mubl. No. 460,
1990 ed) [hereinafter INCOTERMS 1990); se¢ also Jan Ramberg, GUIDE TO
INCOTERMS 1990 (LC.C, Publ No, 461/90, 199] & No, 505, 1996) [hereimalter Guine
10 INCOTERMS 1990] for further explamation and eliboration on the use and meaning of
the 1990 revision of Tncoterms,

" Jan Ramberg, feoterms |98, in THE TRANSNATIONAL LAW OF INTRRNATIONAL CoM-
MERCIAL TRANSACTIONS 137, 151 (Narbert Hom & Clive M, Schimittholf eds, 1982); ree
il Tenful Textile Led v, Colton Express Toxtile Inc., 891 F. Supp, 1381 (C.D. Cal. 1995},

" Sde Peter Windhip Introduction lo 2 BASIC INSTRUMFNTS IN INTERNATIONAL ECONOMIC
Law T07 (Stephien Zomora & tonnld Brap eds, 1990),
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1k SETTING ' -

bl ‘:\E'h: E;lmi}; ure o be n::nn:md firom onc loeation (o another as part of
cales Iramsaction, the Iertics. will often adopl it commereial term lo stale the
Jelivery ahligation of the seller, Such terms inelude F.O.B. (Free on Board),
FAS, (Free Alongside), and {',l‘.l.l'. (Cost, Insurance, and Freight), These
werms are defined n fhe ucc, bt the UCC definitions are seldom used
intentionally i intemational  trade. In fact, the UCC definitions are
heeoming obsolescont in I‘.llﬂ'l'ﬂﬁ_llﬂ-ll'ﬂdﬁ also, because (he abbreviations used
are niow associated primarily with waterborne traffic, and the statutory terms
do not mehude the new lerminology  associaled with air  freight,
eanlainerization, of multimadal transportation praclices.

In itemational conunerce the denunant source of definitions oy
commnereial delivery terms is Incoterms, published by ‘the International
Chanber of Commeree {ICCé and last revised in 1990, Incoterms provides
niles for determining the obligations of both seller and buyer when a
commercial term (such as F.O.B. or C.LFE.) is used. The Incoterms ruleg
ctate what acts the seller must do o deliver, what acts the buyer must do to
sccommodate delivery, what costs each party must bear, and at what point
i the delivery process the risk of loss passes from the seller to the buyer,
Each of these obligations may be different for different commercial terms;
Thus, the obligations, costs, and risks of seller and buyer are different under
F.O.R. than they are under C.LF.

Such definitions may be found in other sources, in addition to the UCC
and Incoferms, such as the American Revised Foreign Trade Definitiong
(1941)." The American Revised Foreign Trade Definitions has been widely
used in Pacific Ocean trade, but may be replaced by the more recently
revised [ncoterms. ‘

Since the ICC is a nongovernmental entity, Incoterms is neither a
national legislation nor an intemational treaty. Thus, Incoterms cannot be
“the governing law” of any contract, Instead, 1t is & written form of custom
and nsage in the trade, which can be, and often is, expressly incorporated by
g party or the parties to an intemational contract for the sale of goods.
Alternatively, if it is not expressly incorporated in the comtraet, Incoterms
cotld be made an implicit term of the contract as part of international
custorn. Courts in France and Germany have done so, and both treatises and
the UNCITRAL Secreteriat deseribe Incoterms as a widely observed usage
for commercial terms.” This deseription should allow Incoterms to qualify
under the CISG a5 a “usage , . . which in international trade 1s wadely known

" See, ez, UG, 65 2-419,2-320,

* Revised American Forsign Trade Definitlons, excerpted in ANDREAS F, LOWENFELD,
INTERNATIONAL PRIVATE TRADE DS-151-158 (3377),

"% See Winship, supra note 7, at 707-10. '
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o, and regular) R |
if the umﬁ 5 n};lﬂ;ﬁ:ﬁ f! by, parties 10" {nternational sales conlracts; even
wly (! =
Fﬂ,g_m?i% tg;lfl;%{;;‘h“? dmﬁﬂ,“_mﬂﬂ [or some commercial temms (&g,
oth erwise ™ e o 125¢ definitions arg expressly subject fo "agreement
icC ot EXpIess reference o Incoterms will supersede the
ULL provisons, and United Staics' courts have held so.” Sueh
meorporation by CXPIESS Teference is ofien made in American international
sales contracts, especially in Atlantic Ocean trade, If there is no express
tc:.-m;]and W{F ok ﬂ‘f Boverning law rather than the CISG, Incoterms can
still be applicable as a “usage of trade” under the 17CC. The UCC criteria
Tof Eud1~ i S practice , . , having sugh regularity of observance .
. 85 10 Justily an expeclation that it will be observed with respect to the
E;:m_mantmn in question""” A usage need not be “universal” or “ancient,” Just

curranitly observed by the great majonity of decent dealers ™

Incaterms gives ihe parties a menu of thifteen different commercial
terms to describe the delivery obligations of the seller and the resiprocal

obligations of the buyer to aceommodate deliv . i "
(1) EXW (Ex Works) OB The ende
(2} FCA (Free Carrier)
[3% FAS (Free Alongside Ship)
(4) FOB (Free On Board)
(5) CFR (Cost and Freight)
(6) CIF (Cost, Insurance, and Freight)
(7) CPT (Carriage Paid To)
(8} CIP (Camage and Insurance Paid To)
(9) DAF (Deliversd At Frontier)
(10 DES (Delivered Ex Ship)
(11} DEQ (Delivered Ex Quay)
(12y DDLU (Delivered Duty Unpaid)
{13) DDP (Delivered Duty Paid)

severzl types of divisions may be made of these thirteen different
terms, One is a division between the one term that does not assume that a
carrier will be involved (EXW) and all the twelve other terms. A second
division 15 between those six lerms that require the invelvement of
waterbome transportation (FAS, FOR, CFR, CIF, DES, and DEQ) and those
six other terms thal are applicable to any mode of transportation, including
miltimodal transportation (FCA, CPT, CIP, DAF, DDU, and DDP), The
UCC has none of the latter six terms, although the types of transactions they

" CISG, supro note |, arl, 9(2), o 674,

PULCCOER 2191 )(2), 2-320(2),

' Philligs Puerin Rica Core, Ine, v. ‘Tradax Petralean Lid,, 782 F.2d 114 (24 Cir, 1085),
WULCLC§ 120502,

HLLC.C, 8 1-208, omt; 5; see Ramberg, suprg note 6.

*ULCLC. § 1-205, omt. 5.
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o ectoned for anise routinely and cil hﬁ fundled .‘uqucr thﬁ uce
t?:“;ﬁ:ﬁ::f: “I;,D.B. plice 19!' shipnvent, e & FOUCLE™ and
- 0. B, place of destiwition,”™ _ o
] The iwelve Terms rcqllrijllg lransporialion call also be divided inlo
ehipmeit conteaet” terms (FCA, FAS, FOB, CFR, CIF, CPT. and CIP) ang
~qestination contract” tenrs (DA, DES, DEQ, DDU, and DDP). The UCC
156G bolh use this torminology. The underlying concept 158 thal

z:i‘:é:it contracts the seller puts the goods i the hands of  carrter and

we for (hir transportation, but transportation is at the buyer's risk and
z:r;;f’ﬁf :{m&l; the ;Hmr hand, in destination contracts the seller is
resnonsible 1o put the goods n the hands of the carrier, amange their
{ransportation, and bear the eost and risk of transportation.”™ Unfortunately,
many aspects of transportation HSAges lrave changed since 1952, and the
UCC coneepts do not always {it the practices now deseribed in Incoterms,
The 1CC suggests that these thirteen commercial terms be divided into
four principal categories; one for each of the different first letters of the
conslituent terms, E, Fy €, and D. The "E" term (EXW) is where the goods
arc made available to the buyer, but usc of 2 carrier 1s not expressly
required, All other terms require the use of a camer. Thul“F“ termis (FCA,
FAS, and FOR) require the seller only 1o assume the risks and costs to
deliver (e goods to a earrier, and 10 2 carmier nominated by the buyer. The
“C™ Legms require the seller to assume 1he risks and costs to deliver the
goods to @ carrier and arrange and pay for the “main transporiation” {and
sometimes insurance), but withoul assuming additional risks due (o
st-shipmenl events, Thus, under “C" terms, ihe seller bears risks unlil one
poist in the transportation (delivery to 8 catrier), but pays costs to a different
point in the {ransportation (the a‘gngad destination), The “D" tenns (DAEF,
DES, DEQ, DDU, and DDF) require the selfler to deliver the gonds lo 2
carricr, arange for thelr transportation, and dssume the risks and costs wntil
the arrival of the goods 2t an agreed country of destination, '
Ineoterms are periodically revised, and the last revision was in 1990, In
the latest revision, the ICC included references (o electronic messajes and (o
new types of transport documents, such as ai waybilis, milway and road
consignment notes, and “wultmodal lransport documents,” The 1CC
explained that these changes werc needed because of “the inereasing use of
eleetronie data interchange (EDI)” and “changed transporiation tmhni%uﬁs,“
including “containers, multimodal transport and roll on-roll off traffic.
The 1990 Incoterms obligations are artanged in a mirror-image format
that sets forth the obligations of scllers and buyers i adjacent columis.

TULC, § T Ha):

M LCC. b 2320(1)2).

:" LLE.C B 2319 1)(h). _

"f' CISG, supra note L, arl 31, of 678; U.C.C &4 2-504, 2-500.

UCL § 2504,

zuﬁm. g UGC E 235901 J(b) (“1F.0.B: place OF destination coniracts)
INCUTERME 1990, yigpra pole 5, at 6,
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Euﬁh:ﬂ“?l" hﬁ lrmm}wn.:tl '1'mmgm[nh'a, und ench numbered paragraph refers

t‘::: m‘:“ '_; }:“!:1“1:":!1 Lr*:ﬁ{;ilgﬂ*i]qn'uf cach party. The obligations covered include
e RN WRED Tormalities, contracts of carringe and insurance. nhysical

dolivEey, Fisk oF Toss. diviar e § surance, phys

| 1 of costs, notiees, transportation documents or
equivitlent ¢lectronic messages, ond inspections, y

IL THE TERMS OF INCOTERMS
 Under the Incoterms Ex Wo
Ex Factory and Ex Warehouse),

10 the huyer by placing (hem
delivery, Thus,

rks (EXW) commercial term™ (ineluding
the seller needs only 1o “tender” the goods
al the buyer's disposal at a named place of
the seller has no obligation \o deliver the goads to-a carrier
or to load the goods on any vehicle. The seller must also notify the buyer
when ang where the gnods will be tendered, but has no ohligation to armange
lor transpartation o insurance,
~ Therisk of Toss transfers to the buyer at the lime the goods are placed at
s disposal. The seller will normally pravide a commercial invoice or its
equivalent electronic message, but has no obligation to obtain a document af
ttle or an export license, The Incoterms definition has no effect upon either
ayment or inspection obligations under the contract, except to reguire the
uyer 1o pay for pre-shipment inspection. The Incoterms nsk of loss
provision is contrary to the default rules of both the UCC® and the CISG,™
which delay passing the risk until the buyer's receipt of the gonds, bath
because the seller is more likely to have insurance and because the seller has
a greater ability to protect the goods.,

Under the Incoterms Free Carmrige (FCA) comemercial term,” the seller 15
obligated to deliver the goods into the custody of a carrier, usually the first
carrier in a multimodal transporiation scheme. The Theoterms definition of
“carrier” includes freight forwarders. The seller has no obligation to pay for
\ransporiation costs or insurance. Usually the carner will be named by, and
arranged by, the buyer. However, the seller "may” arrange transportation at
the buyers expense if requested by the buyer, or if it is “commercial
practice” for the seller to do so; But, even under such circumstances, the
seller may rcfuse to make such armngements as long as it so notifies the
buyer, Even if the seller does arrange trangportation, 1t has no obligation
arrange for insurance coverage during transportation and need only notify
the buyer "that the goods have been delivered into the custody of the
carrier,™" The risk of loss transfers to (he buyer upon delivery to the carrier,
bul the buyer may not receive notice until after that time, The seller must
pravide o commercial invoice ar its equivalent electronic message, any
necessry export license, and vsually o transport document that will allow

R uL 12,

L § £ 04 o B 25000,

MCVSGH wrgea note | e 69, 0, GRT.

= INCOTERMS 1900, mypro nobe 5, a1 24-34,
R a1 28 (empliasts wddid),
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o Al — o 4o caiivalent electronic data interchanpe
the h“}w.;f'i:.cl'{l;}:;:;g:fgnﬁnitiun ImT no provisions on either payment E‘-r
mfr-;-“:]l‘-; et inspection tems nnder the contract. 1 i g
Pt FCA temm s fhe Incolerms commercial lc_r;? gl 15 most

i ie (o the UCC's "F.O.B. place of shipment” term.” However, there
"‘“E“F?Rﬂfu!: of confusion, One is that Incolerms has an “F.O.B." term that
i‘“-i 5‘;.?.,;“1 ®ond the UCC “F.O.B." term 15 more likely to be comparcd with
o ‘11 L:_n s “FOBY term. The other is thal the obligations under FCA ang
(e JEJEL“F OB. place of shipment” term are, in fact, different. The norm
ﬂ;fdcr the UL‘C'S “E.0.B." 1s for the selier lo arrange Lranspnrtls}tmn, while
:hr; seller need do so under FCA only i1 sp ecial circumstances.” Further, if
he sellor does ship, the sefier usually mu:ls}l also arange insurance coverage,
unless instrueted otherwise by the buyer. Under Incoterms ECA, lh.': seller
docs not scem cver fo have any cbligation 1o arrange for Insurince coverage.
Traditionally, under both the 1980 version of Incoterms FAS ™ and the UCC
“F.0.B. place of shipment” term, there is no implied spccial payment or
inspection tCavs, TI0 implicd requirement of payment against documents or
payment before inspection. This would also seem lo be a preferable
nterpretation of the current Incoterms FCA term, -

Under the Incoterms Free Alongside Ship (FAS) commereial term,™ the
«ller is obligated to deliver the goods alongside a ship arranged for and
named by the buyerata named port of shipmenl. Thus, 1t is appropriate only
for waterbome transportation, and the seller must bear the coss and risks of
inland transportation to the named port of shipment. The seller has no
obligation to amange transporiation or insurance for the “main" {or
waterhome) part of the carriage, but does have a duty lo notify the buyer
“that the goods have been delivered alongside the named vessel.™ The nisk
of loss will transfer to the buyer also at the time the goods are delivered
alongside the ship. The seller must provide a commercial invoice and
psudily @ transport decument that will allow the buyer 1o take delivery, or
the electronic. equivalent of cither. But the seller has no obligation to
provide an exporl license, only an obligation to render assisfance to the
huyer to obtain one.

The Incoterms definiton has no provisions on either payment or
post-shipment inspection terms under the contract. Under the UCC, the term
“F.AS. vessel™ requires the buyer to pay against a tender of documents,

PUCE §2-311%(1)z).
* Spe infra notey 40-47,
582119, 2.504,

H'E 11_504‘

i INTEENATIONAL CHAMBER OF COMMERCE, INCOTERMS: INTERNATIONAL
IE.'[JLEE FOR THE INTERPRETATION OF TRADE TERMS {LC.C, Publ, No. 330,
_fﬁﬂ," 1930 ed ) [ercinafter INCOTERMS 1984],
INCOTERMS 1990, supra note 5, at 3237,
P, ol 34 (emphasls sdded)
FULCL, §7310(2).
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such 48 3 negotiable i)
- o : |
dostination and before e hf1 Imllt'.m belore e pondls nrrive at Hieir

. ; uyer | :
'l‘tiiﬂ?g:ﬂ:i‘:‘{.I%f\%lfﬁ-:;n?lhpmi!,_E:'" e 'EEEEEHJL ]Ji:'iﬁgﬁ*]'"{:;:;;”! qpmg?lum[y rI;u
goods alongside a nm‘ﬁé?mg:;l!' ;:f:{iﬂmhlﬂ the éuIIr:r_ un;; T:::I:Ih“r;vﬁ :llg
tmuﬁﬁnrtmmnm a limal destination flol obligating the seller to armange
owever, m e pric .-

FAS" did not prm-li?.:}:;:;r 1980 veIsion of Incoterms, the definition of
an FAS contract and lha:,-.p ngﬁf]l Eﬁuultnst du_'.élthnms was refuired under
: K= % i eI 1 r =

iﬁi;ﬂ?ﬁ :Enifﬁgzﬁ:tgmﬂ:;isuﬁfn??q commercial tﬂfﬁgﬁnﬂfﬁhiﬂiﬁ;ﬁ
payment against dﬁ:umems, lo v s FAS is not intended 1o rofre

require use of negotiable hills of IEEH "apection befbrs payment, ¢ 0

Under the Incoterms Free on Baa : W g
15 obligated (o deliver the goods unut?n-darg: E thE eormmss il fopy sl
he buver at-a named \ 1p arranged for and named by
v | f‘gr wate rhﬂm port of shipment. Thus, this tenm is also appropriate
only yome transportation, and the seller must bear the costs and
ﬂﬁkﬁ of both lﬂlﬂ:ﬂ_{i tian rtalio . s ;

: sparialion to the named port of shipmenl and
loading the goods on the ship (until “they have passed the ship's rail™)." The
selier has no ‘E'bh&?“m to arrange transportation or insurance, but does have
a duty to notify the buyer “that the goods have been delivered on board™
the ship. The risk of loss will transfer to the buyer also at the time the goods
hﬂ“:i:?i:f?g iﬁisﬂgi rlmf."“ The seller musl provide a commercial
myoice, or cleclronic message, any necessary export hoense,
and usually a transport document that will Hll'ﬂwylhﬂ bu&g?rm tgkr delivery
— or an equivalent electronic data interchange message.

The Incoterms definition has no provisions on either payment or
post-shipment inspection terms under the contract. The UCC does define
"F.OB.,™ but it is not a term requiring waterborne transportation. Thus, as
has been discussed above, the UCC “F.0.B." is more closely linksd to the
Incoterms FCA term. But the UCC also has a term "F.OB. vessel,"™ which
does relate only to waterborne transportation and therefore is most closel
linked to the Incoterms FORB term. Under the UCC, the term “F.O.B. vessel”
requires the buyer to pay against a tender of documents, such as a negotiable

TUCC. 5 2-319(4),
HINCOTERMS 1980, supra note 33,
"L CIF AL "CEE" Y AL _
“ INCOTERMS 1990, supra nole 5, at 38-43,
Ul w38,
: 1;:: ut AN (emphinsis added).
“ For & more demiled anafysis of the F.OR, ond FOBR terms, e AL Frecot, Proetieal
Constderations In Drafring F.O8 Terms e (nfernational Sales, 3 INTL TAX & Bus,
LAW. 146 (19%6),
TU.CC §2-315(1),
SU.CC, §2-319(1)c).
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_ e gt (heir destination and before the
ading, hefore the goods a[r’f?ll'lit!i' ta inspect the guﬂds.” Oiherwise,

bill of | ;
; to R
buyer has MY PESI it;ﬂﬂnmngp; gimilar to the Incoterms “FOB" term,

ihe UCC F.0.0, onfy lo deliver the goods to a named ship's
ineluding obligal1e ﬂ;‘*;ﬁ',',:r%ué (o arrange fransporiation to a final

cail and not obligat
dostination. 0 version of [ncotorms, the definition of FOB
ocuments was nel required for an FOB

Howover, i the lgE'ainsr .
provided Ujat pepmens 889 o did not contain such payment provisions
) terms. Thus, it is more likely that the

contract, while the 1980 Incoterms
rre dofinit ther commercial t |
o “Snfcfg;?;; i? Ifnt:x:lntcnns FOB is not intended to require payment against
flﬁenﬁmmts or to restoet :nspgcﬁ'un b;furi: payment_, unless such a tf..ll'nI] T
ressty added or there 1§ @ known custom in a particular trade, In addition,
it 15 more likely that negotiable bills of lading are nut_mt:ande,d o be used
with Incoterms FOB shipments, unjess the parties speeify “payment against
documents” or usc of'a (etter of eredit in the sale contract, |
Under the Incoterms Cost, Insurance, and Freight {Fm commercial
erm'® the seller 1s obligated to arrange for both transportation and insurance
to 8 named destination port and then to deliver the gmds on hoard the ship
arranged for by the seller, Thus, the term 1 appropriate only for waterborne
transpn'ﬁ'aﬂﬂn, The seller must arrange the ransporiation and pay the freight
tination porl,” but has completed its delivery obligations

ts to the des ) . .
ﬁafi the goods have “passed the ship's rail” at the porl of shipment.* The

TU.C.C, § 2-319(4),

@ (NCOTERMS 1990, supra pote 3, at 30-53.
9 The seller must pay the [reight end unloading costs of the carrier ol the desfination part

under the 1953 Incoterms C&RF lenm, bigt the huyer must pay all other costs, inghudmg
unloading costs not collected by the earrier, In fo Commonwealth Oil Refining Ca,, 734
F.2d 1079 (5th Cir. 1984), However, dumurrage charges for the cosl of docking the ship
longer than sgresd v to be bome by the party cousing the delay, Id, _

% Thug, significani litigntion hes arisen wWhen the CIF contratt specifies The arrival date at
the port of destination. Sincs tho 1980 Tncoterma C&F is o shipment contract, the TS
conirts have held that 1he seller's obligations arz fulfilled when the carmier Likies delivery of
the goods. Thus, the buyer could sot specify an artival or delivery date after the sale
contruct has been formed, Phillips Puerp Rico Core, Ine. v, Tradax Petroleurn Ltd., 782
F.2d 314 (24 Cir, 1985), 1f & CIF contract gpecifics a delivery date gather tivan o shipment
date. the British deciziond are split, One case held that the buyer under an Incatenms CIF
comireet specifylng a delvery date can calculate an “appropriate laiest delivery date," and
that the sslfer is Then entitled o caleulato  "last date for foading” the goods on board Ihe
carricy, Thes the sefier wos not liable for late defivery to the port of destination, kitice it5
duties Wit campleted upon & limely loading of the goods and aolification 1o 1he buyer, F
& 01 Ol Trading |id. v. Scanoil AB, [1983] | Llayd's Rep. 389 (Q.B. 1984). However,
anather court has lield that o delivery date teem (s no! inconaizient with Incoremms CIF: The
court rejected an interpretation of CIF tlial requires thse seller only to deliver to the carrier
anid therealler the rivk of delay is op tie buyer. CEP Interagra SA v. Select Energy Treding,
Grabtt (.8, 1990), LEXTS, UK Library, Engeas File,
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seller must armge and y (o

dcniii'tinlinﬂr bt the risk of | o
s the ship's tm i

E':;?nttl.iwﬂg::%:’] :T:L:u; {121: POt of shipment ™ The sol ler must notify the huyer
to receive the goods* T’;ﬁﬂﬂmemﬂ on board" the ship (o enable the buyer
equivilent electronic messy, Cmust provide a commereial invoice, or its

M B8, any necessiry export license, and “the usual
transpart document™ for the destination purr[?;‘ '[‘IF-lm In-::utcf::.s_ definitian has

* ;
Eluﬂ wcﬁm]lf;-:f;é ?;L:iéﬂgr F{!-Tmcnt Or posi-shipment inspection (erms under
docwment “must | _Erhﬂl_::ﬁﬁtmm does require that the transportation
transfer of the docime i€ the buyer ttﬂ sell the ﬂﬁﬂhﬁﬁ in *l_mnsil by tfﬂe
sy it ) uyer . . . or by notification (o the
Eam?in E‘;Iﬁs.;':hm.““ agreed.” The traditional methad of enabling the
w’f 0 1, I either the “payment apams documents” transaction or
the ﬂ“;’_’ B ﬂl?fjﬂ iransaction, is for the seller Lo oblain a negotiable bill of
lading irom Ihe carmer ﬂn_d to tender that negotiable dosnment lo the buyer
through a series of banks. The banks allow ihe buyer to oblain possession of
the documet (and control of the goods) only afier the buyer pays for the
goods. Thus, the buyer “pays agamst hile the

iy _ ainst documents,” while the goods are at
sea, and pays for them before any post-shipment inspection of the goods is
possible, This transaction should still be regarded as the norm under

Incoterms CIF, and the definition of the term in the 1990 version does refer
1o the use of a negotiable bill of lading.

The 1980 version of Incoterms was more precise-on these payment
obligations, I‘E-L[l-lmﬂc% the buyer to “accept the documents when tendered by
the seller . . . and pay the price as provided in the contract.”™ The
implication of this provision was that the buyer had no right to inspect the
goods before this payment against documents. The UCC also hass a
definition of “C.LE.™ that requires the buyer to “make payment against

Hl_l?mmm:u during trunsportation to the port of
tnsiers (o the buyer at the time the goods

" The buyer bears the risk of damages that oceur 1o the goods during fransit, even though
the seller has o duty to procove insurmnce agmnst such risks. Establissements El Hady
Ousmanog Chetima v, Chusnchow Maritime, No, 83 Civ, 6479 (S.D.NY. Apr 4, 1984),
For an exhaustive study of risk of loss issues under Incotenns, see Danicl E. Murray, Risk
of Loss af Goods in Transit: A Comparison ol the 1990 Incorerms witll Termsfrom Other
Voloes, 23 UL MIAMI INTER-AM. L, REV, 93 (1991}

% INCOTERMS 1090, supma note 5, al 54,

W 1, Under the 1980 Incoterms, the transponstion document was required to be a “clean
negotiable bill of lading” and “a full s¢t of ‘on board’ or ‘shipped’ bills. of lnding."
INCOTERMS 1980, suprn note 33, “CIF" § A7, Under the 1953 Incoterms, a “clean
negatiibie hill of lading for the pot of destination” was required. In re Commonwealth Oil
Refining Co,, 734 F.2d 1079 (5th Cir, 1984); et Concord Petroleum Corp. v. Gosford
Maring Panama SA. ("The Albazzra™), [1974] 2 Lloyd's Rep. 38 (QUB.) (title 1o goods
covered by o bill of Tading issued 1o seller's order passes when the bill of lading 15 endorsed
and mailed 1o (ha buyer).

"1, ut 54,

W INCOTERMS 1980, sepra note 33, “CIF" 1 BL So held in Phillips Pugrio Rico Core,
Inc, v. Tradux Pefraletim Lud, 782 F 20 314 (24 Cit, 1985) (C&F contract).
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(l uired documents:™ Thic UCcc ':C.L'F." termiv is otherwise
:E::f;r?; ;,:;ﬂ:gm CIF in that it requires the selicr to deliver 10 the carrier
al a port of shpment and bear the risk of foss only to thal port but to pay

i and fusuranee to the port of destination.”’ |
r”'*;:mtﬂ?m}agum- is introduced in the CIF dcﬁn_jl‘tmn. because it alsn
refors to the nsc of nonuecgotiable documents as well. However, the ICC's
Introduction to the 1990 Incoterms r-:nu_gmzcslthal the usc -:}I: nonnegotiable
Jocuments 1$ iappropriate in a "paymen! against docurments” situation and
thuig would not "enable the buyer to sau the goods in transit by surrendering
the paper document” ta the sub-buyer,” The introduction then explains that

ecifically agree 10 relieve the seller froin”

comctimes the partics “may sp e
:&rﬂ\’idiﬂg a ncgotiable decument when (hey know that the buyer does not
contemplate sclling the goods in transil The 1990 Incoterms docs not

title 1o the goods passes from the seller (o the

hi“-"t an ; n'-'iEiDHS an W’]‘IEH ’

bu;-,n:r.“‘y'l"ﬁrua. when title issues anse the courts must fum to the UCC for
applicable provisions.’ _ . ———

The Incoterms Cost and Freight (CFR] -:qrmr}emml term™ is similar to

the CIF term, except that the seller has no obligations with respeet to cither

ino for insurance coverage of the goods during

arranging or paying . :
transﬁuﬂitinn. Under the CFR term, the seller is obligatsd to amrange for
transportation fo 4 named destination point and then to deliver the goods on

board the ship aranged for by the seller. Thus, the term is appropriate only
for waterbome. transportation, The seller must arrange the transportation and
pay the freight cosis to the destination port, bul has completed its delivery

the goods have “passed the ship's rall” at the port of

obligations when the
shipment.” The seller has no express obligation to arrange or pay for
-nsurance on the goods during transportation, and the risk of loss transfers to

the buyer at the time the goods pass the ship's rail at the port of shipment.
The seller must notify the buyer “that the goods have been dehvered on
hoard” the ship to enable the buyer lo receive the goods.” The seller must
provide a commercial involcs, o 118 equivalent electrome message, any
nocessary export licenss, and “the usual transport document” for the
destination port.™ As with CIF, the Incoterms (CFR defimtion has no

%U.CE 8 2-32004).

TU.CC. § 2-3202).

S INCOTERMS 1390, slopra note 5, at 54, 13,

1. als

= Id.

 Texfia] Textile 1.4d, v. Cotton Txpress Textile, Inc., 891 F. Supp. 1381 {C.D. Cal, 1995).
% gt “The court used U,C.C. §§ 2-511 and 2:401 to resalve the issues. See also L. Galler
An Historical and Policy Analysis of the Title Passage Rule in Intenwarional Sales of
Personal Property 52 U. PITT. L. REV, 521 (1991).

" INCOTERMS 1990, supra note 5, at 44-49,

“ B, A6,

“ Jil, {emphasis added).

I,
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ProvISIons on ¢ifle Byt
contruel, Howeyer, YREHL o g

noole % :
“must .. cenible the Imyurl::ihm:rlm? require thit the. transport document
“document 10 1 subge, Ihe

weVe gonds in transit by the transfer of the

negotiahle bill of Imlini;"":m I|m:'r o 1ch hiis traditionally meint use of a
prior versions of Im:t:.lE 1 puymen) dggainal docurnents, Both the UCC and
documents while thy oo regided this term ag Feduiring payment against
inspection of the gﬂuﬁgﬂ};‘:m alill at sea, thus restricting post-shipment
Wﬂﬁf;l}tii :Iis the norm under Irmu?:nﬁ?l[}“ Vhese: provisions should stil be
Paid To l.fl'f':[' 'i':’.;:';«ffm Carringe and Insurance Paid To (CIP)™ and Carrisge
X L that the sommarcial teems are similar. to its CIF and CFR terms,
c:n:c]: P il & mayrhg used for any ype of transportation, including
i L apayintion, and not just for waterborne transportation. Under
the LI torm, the scller. is obligated 10 arrange and pay for hoth
transporialion snd insurance 1o a numed destinatiow] place. However, the
seller Eﬂﬂlp]ﬂlﬂﬁ 15 ﬁﬂh"-"l.’:r}r ﬂhllgﬂﬁnnﬁ, and the risk of loss passes 1o the
El;ar“ur.i:];nﬂ ri?::::i? FﬂrT‘h“ H!ﬂ ﬂ;nl'-if:r at the place of shipmezlt, Thus, the

18 or mullimods] | i i

i anEilnr. except thit the aater Tpotation. The CPT commercia

: : Her has no duly to arrange or pay for
insuranice coverage of the goods during transporation,

Un_dtr bath Eﬂ?f and CPT, the seller must nolify the huyer “that the
E-::-nd_.ﬂ. have been delivered” 16 the first carrier and alsg give any other notice
required o enable the buyer “lo take the goods,"™ Undar both, the seller
must #lso provide 2 commercial invoice, or jts equivalent electranic
message, any necessary export license, and “the usuml trans
document."™ A list of acceptable transport documents i€ given, and there is
no requirement that the document enable the buyer to sell the goods in
transit.” There are no payment or post-shi pment inspection provisions in the
Incoterms definitions, and the UCC does not define these terms. Further, the
Intraduction to Incolerms contrasts CIP and CPT with CIF and CFR.

indicaling that there is no requirement to provide a negotiable bill of lading
with CIP or CPT terms,” Thus, unless the parties expressly agree to o
"payment against documents” term, it is more likely that the CIP or CPT
commercial lerms are not intended to require payment against documents or
le restrict inspection before payment, N
Incoterms proyides five different commersial terms for “destination" or
“amrival” contracts. Two of them, Delivered Ex Ship (DES)” and Delivered

shipment inspecyion terms under i

1. a1 46-48,

WUEL § 2-320(3), (4); INCOTERMS 1980, supra note 33, "C&F™ Y BY,
" INCOTERNMS 1990, supr note 5, at 62-67,
TR AN

4t 66,
Bl

"l nt G, 55,
" I, 0t 15,
™t ar 7479,
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_ o v b used for wilerthorme transporiation. The
Sl li-“jiell:'|1\'ﬂ:::llm ‘:'I“ Frontier (DAF) Delivered  Duty Unpard
ather e, s i (DD, ¢anal) be used with any type of
(omin,* and Delivered DU CC 0T L Il of them, the seller i

' eluding swinltimuodal teanspard, il ol ARE, e seller 15

. S iy the Treight costs, and bear the risk of
;-:-.uurcd [0 e transponiinon, | ¥ definiti h
laes 1o named destination poiv, Although these de :’:“ tons. have nn
:mw cions oh ISR during transportation, SINCE the seller bears the nish
! loss during that eyent, the seller must either arange and pity for insurance
o "'ﬂ as A self-nsurer durmg 1rpnspnﬂn[tm_!l. Incoterms contains no

POVISIONS an payment o post-shipment InApects, !].m L
plnpurement for nse of 2 ﬂﬂgﬂﬁﬂm“ bill ?I' lading, and dz:]w::ry ﬂuf“m ur_'.]}-
atter armival of the goods. Thus, there 1s 1o reason to imply a “payment
aetinst documents” tequirement iF none 1 expressly stated. On the other
hand. the parties are free 1o ABFCE expressly on both a destination
commercial term and a payment against documents term. _ ‘

Undet the Incoterms DES commercial term, delivery oceurs and the nisk
of Toss passes when the goods u:u'!]‘tm:e:d ai': the buyer's dmp_usﬂl on board

ship at the named destination port. Ta be "al h‘."-".mls disposal,” the 5'”‘“"'1.5
st be placed (at the seller's risk and expense) 5o that they can be removed
by “ppropriate” unloading equipment, However, the goods need not be
olenred for importation by customs officials; that is the buyer's obligation.
Under the UCC, the term “ex ship" requires the seller also to unload the
gﬂﬂdﬁ." Under the DEQ commercial term, the gnn_da musl be p],q'mﬁ at the
Pivers disposal on the guay of wharf at the named deshnation port.”
However, the parties who use-a DEQ term should further specify aither
“Duty Paid" or “Duty Unpaid," because both DEQ (Duty Paid) and DEQ
(Duty Unpaid) terms are in use. If “Duty Paid” is specified, or there 15 no
specification, the seller must “pay the costs of customs formalities . , .
dutics. tixes . . . payable upon . . - importation of the goods, unless
otherwise agreed,™

In hoth DES and DEQ shipments, the seller must notify the buyer of the
csiimated lime of arrival of & named vessel at a named destination port.

Also, in both DES and DEQ shipments, the seller must provide the buyer
with & commeteial invoice or the equivalent electronic message, a “delivery
order and/or the usual transport document,” and an export license.™ For
DEQ shiprments, but not for DES shipments, the seller must also provide an
import license; unless otherwise agreed,

(rAnspOrLATm

" Id, a1 B0-83.

I at 6873,

1. at B6-91.

1, 0t 92-97,

T, 01 74,

YILC.C§ 2322,

: INCORTERMS 1990, supranowe 5, av Bl),
fd, a1 8.

I
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* L] » 5 1 - . -
i ,rhIll.?;t';lJl‘L I"",‘“*-ﬁ";‘* DAF  commureial (erm, which s mosi
;ilﬂllc ﬂli" lose :::'le'q With rail or rond tansportation, delivery oceurs and the
namad uls Passes when the goods are placed at the buyer's disposal ar o
Putee at the frantier, but before the customs frontier of the importing

country™ Under (he PDU ca ? ; :
mmer - .
loss passes wh nercial term, delivery oceurs and the risk of

‘ ! the buyer's disposal st the agrecd
ﬁ::*lc :‘:: rﬂ:ﬁ nnrlﬂlt 1 pli deslination” i the country of importation,”
g « the seller has no o ligation to pay import duties or charges; Under
the n:n!mns Dhp commerciul term, delivery occurs and the nsk of loss
passes when the goods are placed af the buyer's disposal at the named place

in the tolmntry of destination and are cleared for importation into (hat
country.” The seller muys

oo € MASL pay all import duties and charges and complete
gusioms lormalities at its own risk and expense. The only UCC destination
term 15 1. 0.B. the place of destination,™ which seems similar 1o “DDLI"
but without much of the deail and precision,

In each of these terms DAF, DDLU, and DDP. the seller must notify the
buyer of the dispatch of the goods and give any other notice necessary for
the buyer “to take the goods. * In each type of shipment, the saller must
provide a commercial invoice or its equivilent electronic message. In a DAF
shipment, the seller must provide “the usual document or other evidence of
the delivery” and an export license,” In a DDU shipment, the seller must
also provide a “delivery order and/or the usual transport document” and an
export license.” In @ DDP shipment, the seller must provide the delivery

order or transport document and both an export license and an imDOM
licenss.”

IL ANALYZING THE CHANGES

Some of the changes hetween the 1980 Incoterms: and the revisions 1n
the 1990. Incoterms are not fully explained. Many UCC commercial
delivery terms have incorporated payment and inspection obligations as part
of their definitional scheme, particularly the concept of “payment agaimnsl
documents” that precluded post-shipment inspection of the goods before
payment.” The 1980 Incoterms also had incorporated payment obligations
as part of their definitional scheme, Under prior versions of Incoterms, these
obligations and disabilitics had been expressly stated in the definition of
such terms: as CIF and C&F.” In the 1990 revision of Incoterms, all
references to puyment against doouments terms have been déloted, leaving

¥ I ar 68,

™ ful. ut B,

i a2, _

"LLELC, § 231001 )(h), |

P INCOTERMS 1990, stipr avte S, a1 70, 68,

1. w0 BA 86,

M lel.antia, 92, _

TULCC. 55 2-319(4), 2:32004), 2:513(3),
FINCOTERMS 1950, supra. note 33, C L7 B, C%F1 131
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s sndard provision . the Ny must puy. for iy prUStREN
' e reasons [ Tiese delelions e ol satisfacton ly explumed,
Py reason offered is it the newest Inoterms revision Wik (o provide
o the potential use of Velectonic IMLSSIEES Fo replicement for “ranspor
Jocumments.”™ An additiona] peason was the ndoption hy the Comile
\taritime Intornationale of the Rules for Elecironic Bills of Lading (1990)
(ML Rules), whieh were believed 1o have the same charpeleristics as the
& Rtional hill of ading. ' The wnderlying assumption scemed 16, be that the
CM1 electronie bill of Tding would replace the traditional negotifible bill of
Jading, =0 hm Incoterms provisions no longer - opiled o g haiscdt iy he
aditional bill of Tading, Th ceasoning may have overshot the proper
halance pomt | | o

The traditionnl negotinble bill of lading has (hree charactershics: a
santeact wilh the carrier. i receipl for the goods, and a document af title.”
Several progesms created clectronic bills of lnding before the CMI Rules
Some ercated only Teceipts,” some created a receipt with 4 “no disposal”
et wiile others attempted 1o simulate (he negotiable document of title
by creating 3 registry," The difficulty fas been that, although it was

=

< INCOTERMS 1920, sty nite 5, bt 45, T

“ GUIDE TO INCOTERMS 1990, supra note S, at 8-9,

-

% W, TETLEY, MARINE CARGO CLAIMS (3 gd, 1988} DuG. Powles & 5.
Havelwood, Maritime Fraud-—1, 1984 JBUS, LAW 11, 33

™ atlantie Contmner lines used dedicated lines between terminals at its affices in different
poris o sand messages between those offices. [t generated n Data Freight Receipt that was
wiven 1o the consigned or notified party, Such a receipt was nol negotiable and gave buyors
and banks [itle praection from further sale or rerouting: of the goods by the shipper i
transit. The Interstate Commerce Commission now authorizes the use of aniform electronic
hills of lading for both motor carrioe and rail carter tse. These electromc hills of lading
Wave been muthorized since 1482 and 1998 respectively. Althaugh bath negotishle and
nonnrgoliable bills are techmically authorized, there is an dssurpption that such electronic
wills of lading: menely comirmmnicate informution ahout the goods, the shipper, and the
consignee. THere are no provisions to define the rights and obligations of the parties to the
electranic bill, Thus, the bills do not all0w for Turther-sale or rerouting of the goods in
transit or for using the Bills of lading to fitiance the jransaction.

W The Catpo Key Receipt was similar 1o, but dlso, an advance over, the approach of
Atlantic Coniner Lings. discussed supra in note 98, because it included a “no disposal”
verm m the shipper-carrier contraet, Thus, this electronic message protected the buyer fram
further sale or rerouting by the seller in trangit. The elecivonic message could not be used fo
finunce the transfir, However, because the clacironie recoipt, evin if it named o bank 25
chnsigrice, was nol formally a negotishle docoment of title, ‘The receipt was believed 1o
give thie bank only the right to prevent delivery to the buyer, not a positive right to take
conirod of the goods for itself.

1 15 Chase Manhattan Bank created the SeaDots Registry, which was intended to croate
a megotfable electromic il of tiling for ol shipments, The Regisiry acted os engimdian for
an actunl paper negotiuble hill of Tading lssued by o enrrior and maintained o registry of
bramsfiers of it I Trom e orighsal shipper to the wlimate “Holder.” The transfers were

e
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(easible 1o eveate m eleelra

: 1 Nie reeeipt (hat w
the shipmuent of onds. P L

Irinsaction, (| A5 neeeplable o merchants in
q a i L] -Hi u ln" 1‘:5"_} ! [ I - t - i
commeraially feasible ' Programs were ot ahle to create o

electronig replacement far the dacument of fitle that
banks would aceept in g Gruned el VG A .
heart ol the use of O anil ":.ll“v'[ll“ll~::[rrnﬂ:;5 AR N i
1”“““" the CMI Rules, any carrier can issiic an eloctronic bill of lading
as ?‘:{E 45 1 will 4L 88 o clearinghouse for subsequent transfers. Lipon
TECEIVINg goods, the carrier sends nin clectronic message (o the shipper
deseribing the poods, the contract teams, und n “private key" thal can be
used 10 transfer the shipper's rights 10 a third party. Under the CMI Rules,
the shipper would then have the “right of contral and transfer” over the
goods and would be called n “holder.” Under Rules 4 and 7, an electronic
message from the shipper that inelud |
transfer the shipper's rights to a third party, who then hecomes a new holder,
The carrier then cancels (he shipper's “private key" and issues o different
prvate key to the new holder. Upon arrival, the carrier will deliver the
£oods 1o the then-current holder o o ¢oisi gnee designated by the holder.
The original parties to the transaction agree that the. CMI Rules will
govem the "communications™ aspects of (he transaction. All parties also
agree thatl electronic mes

: : messages salisfly any national law requirements that a
bill of lading be in writing This agreement is an attem ptlo create by contraet
and estoppel an “electranic writing that is-a negotiable document of title |
Some commentators have observed that this is an ttempl by private parties
to create o negotiable document, a power usually reserved 1o legislatures,'
Amencan bankers have been skeptical of the device cieated by the CMI
Rules. The registries maintained by each carrier do not have the same level
of security pssoctated with Society for Worldwide Interstate Financial
Teiccommunications procedures.'™ Tn addition to frandulent transactions,
there is @ risk of misdirected messages, Thus, a bank could find jtself rel ying
on “"nonexistent rights based upon fraudulent information in u recaipl
message transmitted (o it by someone pretending to be the carrier, ™™ The
banks are concemed as (o whether carmers will accept lability in their new
as electronic registrars for losses due to such fraudulent practices.™ The

role

made by a series of eloctronie messages, ench of which could be authenticated by “test
keys," or identification numbers, generated by Seallocs. SeaDoes would then, as agent,
endorse the paper bill of lnding in its custody. At the end, SeaDoes would electromically
deliver a paper copy of the negotiable bill af lnding to the last endotses 1o enable it o
obtain the goods from the carrier, While SeaDocs was 2 legal suecess, showing that such a
progratm was technically feasible, it was not o commerial suceess, Insting less than o year,

"™ See Doris Kozolchyk, The Paperless Letter of Credit and Related Documents of Title, 55

LAW & CONTEMP. PROBS. 19 (1992) (inclwding suthoritics cited thetein),
Lol -P‘l‘!f

™ Sue Poler Winship, Current Developmenis Concerning the Form of Bills of Laging in

the Unived States, in OCEAN BILLS OF LADING: TRADIT,ONAL FORMS,
SUBSTITUTES, ANIY EDI SYSTEMS 263 (AN Yiannopolis ed., 1995),

33
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hanks arc also coneeriied that the fuill 1erms and conditions of the eontract of
carfage are nol available to subsequent “holders.” ‘Thus, use of the CMI
Rules does nol yet seem o be widely ndopted, and bills of lading are still
primarily paper-based in hoth the “payment against doeuments” and letter of

credit trunsachions.
Thus, the delctions of the payment terms from the 1980 Incoterms leave

a gap 1t must be filled from some other source of information. There arc al
lcast three sources of such informalion, One sueh souree of payment and
inspection terms is the prior versions of Incoterms, sueh as the 1980
Revision,™ tha! contained definitions which did inelude terms on payment
el inspeetion. The dofinilions in the | ?‘}ﬂ Revision of Ineoterms refer to
“thie usual iranspor ducum-:_m.“”‘" and 11 ean hr.: argued that this reference
incorporates the standards established 1n definitions from prier versions,
Irurther, the deletions are not expiained, except (0 indieate a desire not to
impede the introduction of the use of EDI messages to handle transporiation
arrzngements. On the other hand, the 1990 revision of Ineoterms establishes
hich this approach will be ambiguous; and this

soveral new ferms, for w I .
approach, over lime, eould be used to Impode the use of ED technology.
i{owever, some carryover usc of such payment and inspection terms should

he cxpeeted. . .
A second souree of payment and inspection lerms is national law, such
as the UCC, The UCC provides “default rules” for a number of commergial
terms.'™ Under prior versions of Incoterms, these default rules were not
applicable if the parties selceted Incoterms, because the parties had "agreed
otherwise,” Now, however, that analysis may no longer stand, The parties
have agreed that Ineoterms will preempl UCC terms, where applicable; but
Ineoterms no longer has paymont and inspection provisions, so the paymert
and inspection provisions of the UCC defimitions may no longer be
proempted. Thig analytieal approach has some diffieulties. One is that many
of the Inepterms commereial terms no longer eorrespond to their UCC
namesakes.'"™ A seeond is that the parties, by nominating Incoterms, may
have intended to bypass all aspeets of the statutory definitions and subshitute
eustomary definitions. Nevertheless, some use of the UCC and other
definitions from national law should be expected as a source of information
to resolve all logal issues created by the deletion of the payment and
inspction provisions in the [ncoterms definitions.
If ncither prior versions of Ineoterms nor speeific definitions in national

law arc deemed to be acecptable sources of information, then the general
provisions of national law give virtually no provisions for interpretation of
the commercial terms, cxcept to allow a court to consult general customs
and usape of trade. Custom and usage, therefore, ¢an be a third source of

"* INCOTERMS 1980, supra nolte 33,
I INCOTERMS 1990, siupra note 5, 9 AB, at 46, 5.

" U,C.C, 8§ 2-319 to -323,
¥ Soe .z prioe anulysis of Incoterms FOB and UL.C.C, "F.O.B."
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INC ﬂ?l'.f;':'h'r.'ﬁ AND LICC ARTICLE 2-
CONFLICTS AND CONpE ISIONS

el lepmg '™ However, eust

wsually by exne . oven as malters of ficl,
hunllg:’; [.3 h?!:;;lc ::::Eé“t:m"?" nl !l:n‘.: jrronl l'l!l.ufil.I surmount severnl logul
legal hurdles wag :m: “}-. what 1 e use of experts and strmounting of
incomporating ]"E{liﬂll'l.l:ils:.' i‘-:::i“* 1|h':_ patties thought they were nvoiding by
expectations may now L vin their contract, It s possible that those

olited, ut lenst gs o ) | inspecty

tems, Thus, use of Incote iti sl o Al aﬁnt o cut:mn:-n
s definitions iy jie

of proof of custom and usape may no nay subject the users to problems

Larise from the UCC definitions.
IV, POTENTIAL COURSES OF ACTION
1 commillee that jg ¢ vising UCC Article 2 is awire of the conflicts
. i | > i nllicts
gl;iiﬂ ﬂﬂnlg?aﬂns diseussed abave. Several courses of netion are open fo it
i unr' 3 l“&ﬂclgﬂ 'Df_'ﬂﬂtlfm 15 10 retain the current detailed definitions in
i 'g‘:“ th Article 2, because they are casily understood and are
HJ!_'"f.lFII’ 0 Ihe practicing bar. However, that course of agtian is nol
saistactory o the industry, because the current delinitions have becomo less
refevant to modern transpo

| 1 ortution practices If the revised statute incorporaies
any detailed dr:ﬁmu-:ms,-thn;.r should at least reflest eurrent praetices

A second course of actian is 1o rewrite the current UCC Article 2
detailed definitions of commercial terms te reflect modern transportation
practices. This approach would cure shortcomings of the present detailed
definitions The rewritten detailed definitions woiild be similar to, but not
necessarily identical to, the current Incoterms, because of differences
betwean international and American domestic commercial practices. The
problem presented by this approach is thal |\ransportation practices, hoth
domestic and intemnational, change over time. Thus, any revised dotailed
definitions would also become less relevant over lime as praclices change,
just as has happened with the original detailed Article 2 commereial terms
definitions It 15 also possible that transportation industry practices are

changing more rapidly now than they have in the past, so that any revised
detailed definitions would become less relevant more quickly, Thus, if there
are revigions lo

provide new Article 2 commercial terms, then the
definitions should not be detailed, as they were in the original UCC Article
2, but should be very general, '

A third approach would be 1o incorporate Incoterms into the revised
UCC Article 2 That approach would eliminate the present conflicts and
confusions between Incoterms and Article 2. An incomporation of the

E%:t:iﬂt definitions in the 1990 reyision of Incoterms would start becoming
obsolete afier the next revision of

Incoterms-presumably around the vear |

2000
An mcorporation of Incoterms generally, us i changes duning
suiccessive reyisions, would solve the obsolescence problem, bul would
credle others Incorporation into a state statute of terms 10 be wrilten by
nangovernmental persons or bodies can raise issues conceming proper

Ony and usape st e

" Saes e UG §§ 1-205, 2-20K; CISG, supra note 1, w1 9, at 674,
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R SETIL hig issuc has not precluded the
i of lepisiative snthority, bt th :

ﬂ::‘ij;":;:rh ¢ standnls by some states i nowuniform amendments,'"
\lso, although 1 foderal court s recognized thut Incoterms 1990 15 * “the
AlS0, : onstatutory definitions' for forcign

idely Tee vl fn
st wide] regognizeil scis O _ | .
E*:nh: W5 51 18 ol certain that Ineoterms and Amencan F]E}m{;ls..l_]{; practices
e, adaption of Incoterms would be a Jarge instantancous

are identical, Finally, ade : : :

chimye that Many. zspecinlly small shippets, might not be preparcd o deal

with, Thus, there may he ‘significant difficultics in adopting cither the

cirrent details of Ingolerms 1990 or incorporating Incoterms, as 1t 15 revised
s e to time, into the statute. . = :

I ' Il of the detailed definitions in the

A fourth approach is to delcic @ geing: 0 L
riginal UCC Article 2 and not replace them with any detailed definitions
from any source, Such an approach would avoid most of the difficulties

discussed in the revious paragraphs conceming the first three approaches.
However, the abgmcn of detaled definitions wpuld also leave the courts
without any statutory guidance and would require proof of custom 1n the
transporiation industry in cases where it is not so required under the current

(afulory Tegime. _
satuTh?rS iag:ic of gudance could be allewiated by two possible further
actions. One would be 10 rsfer to Incolarms as a possible source of cuslom
until other sotrces could be developed, Such a reference would be different

f Incoterms into the statute, because Incoterms

from an incorporation of | _ .
niial source of custom concerning the meaning of

would furnish only a poiential 8 :
4 term, not @ statutory definifion of that lerm; and its effect wouid be

determined by the trier of fact. A second possible action would be the
development of a statement of customary meanings of commercial terms in

the American domestic transportation indusiry. Such a statement might be
identical to Incoterms or might differ in significant ways. To date, the
presence of the statutory dafinitions in UCC Article 2 has inhibited the
development of such a standard set of definitions for domestic transactions.
Delation of the statutory definitions could encourage the speady production
of such a set of definitions for domestic transactions.

The committee that is revising UCC Article 2 has chosen the fourth
approach,'” The commiltee recognizes the difficulties inherent m this
approach, but also recognizes other, probably greater, difficulties inherent mn
any other approach, However, the commities has not completely followed

through on this approdch and probiems still remain.

" Sur punerally C. DALLAS SANDS & MICHAEL B LIBONATI, LOCAL
GOVERNMENT LAW § 9.12 (locsateaf, 1981-).

1 S g, nomumiform amendment to U.C.C § 3-102(4), adopted {n Mow York, Alsbama
Arkansas, and Missouri, which deferred applivation of U.C.C, Article 5 if the 1CCs
Hﬁﬂmm Custorns and Practice for Documentary Crodits was incorporated it the credit.
&I"Et;;ﬂfuil}TnxliI: Ltd, v. Cotton Express Textile, 891 F. Supp. 1381, 1388 & ndr (C.D.
M e 1,66, § 2-309 (Revised Art. 2 Discossion Drafl, July 1986).
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CONFLICTS ANL CONFUSIONS

One set ol these problems ari .
only deleted seetions 2-319 1n E-EHEJE; ::thr i

not maude the neeessary revisions in!
SUCh section is seetion 2-504 1In

fuet that the committer has
e origingl UCC Article 2 and has
other HIEL:.IMH ﬂl‘zurij;inal Ardicle 2, Ooe
; arigioal Article 2, which estublishes a
presumplion that, Wllifrﬂ tmnupnrlutlm? 14 authorized, the seller is Ehiigul.l:d
o arrnge trinsportation amd insurance. " ‘i presumption is oul of stop
ﬂg"ﬁ rammercial practice,’ Incoterms," und feders! law on ioternational

Seetioo 2-504 should he rewrilteo so oo |

r Bine that the presumption is that the
sller hus no ohligution 16 make trinsportation url:rnngun;Pmu unless the
hiiyer requests it to do so, or uoless it is “commereial practice” for the seller
toda 8. Aoy such armaogemaonts would be at the hu;

presumplion would not cooflict with the CISG'™ and would Tofleel
commereial prictice, as represcoted by foeoterms FCA, for the least sct af
ohhigatioos on (he scller under o sule of goods contragt roguinop
transportation of (he goods,™ The presumption would protect the buyers
from surprise where it is cow comman praclice for the seller to arman

shipolent at the huyer's cxpeose (such us mail order purchases), while
resolving the present conflicts between intemational and  domestic
presumpiions.

The second sct of problems remaining with the committee draft revision
of UCC Article 2 is that it assumes that Incoterms eovers all aspects of each
commereial term. As Seetion I1 of this artlcle demonstritcs, the 1990
revision of Incoterms has no provisions cancerning payment against
documents, post-shipment inspeetion, or the passing of title.™! Articie 2 of
the UCC' docs icclude provisions that govemn the passing of title,'™ and
these provisioos are included io the curreot dralt of the Revised Articie 2.

Post-shipmcot inspection provisions arc also included io both the
originel Article 2 and in the current drafl of Revised Article 2, but in both
texts they are cxpressly determined by whether “the contrast provides | | |
for paymeot agaiost documents of title"™ Thal reference is no longer
appropriate uoder the 1990 revision of Incoterms because il oo longer has
provisions: that declare whether any parficular commercial term requires

er' s expensc: Such @

"MLLE.L. § 2-304(a),

" See LLE.C. § 1-507 cml. | (Revised Art, 2 Diseussion Draft, July 1996),

" Sep suprar discussion in toxt gl nates 24-28,

"' CISQ, stypra note 1, arts, 31(a), 32, at 678,

" That is pot Ihe preswmption in the curcent draft of Revissd U.C.C, Arlicle 2. See
autheriiies ciled supra note 115,

"™ C18C sipra note | are, 31{a) 32 a1 678

"CINCOTTERMS 1990, siprn nate 5 at 24-31; see sigren text sccompnying note 27.
¥ Sew suprn tert al nato 92-104,

T L.C, 55 2-40] 2-510 7-502,

* See UC.C. 5§ 2401 2-402 (Revised Ar, 2 Discassion Draft July 1996),

UL, § 2-513(3)b): rer UC.C. § 2-513(e)(2) (Rovised Ar, 2 Discossion Draft July
1996,
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Jocuments.”" The provisions in prier revisions of

' it Against ‘ : .
pavinent A8 winent ngoinst documents have heen deliberately

eotorms that reguired P

: treplaged. : il
deleted and not re| 0 the Revised Articie 2 drall referring to "payment

Tihs, the language .
qgaingt docyments” seems 10 lead nawhere. The language does not |ead, as

L e opeinal Article 2, (o statutory definitions, beeause original Sections
gfﬂ;::-, 3.%24 lave now been deleted, 1t does not lead, s i1t did under prios
versioms of Incoters, 10 a provision in these pronouncements of custom in
the mdustry that CIF or CFR reg ire payment against documents, o

This “dead-end” teference 1n the current revision can be dealt with in
several ways. One method is to leave the analysis to the courts and hope Lhat
hiey will have sufficient knowledge of commereial custom to “do the right
{ing” A second method is to change the current references to “payment
against. docum ents” to a comparablc phrasc appeaning In the 1990
Incotermsa. However, no such comparable phrase appcars in 1990 Incoterms
CIF or CFR. In paragraph Bl of Eaﬂhuflcﬁnmnn. which used to require the
buyer 1o pay agamst the documents,” the language now SLAtes -:ml;{ that
suyer s [P]a? the Fn.r_-g as prﬂﬂdﬁd in the comtract ﬂ.f Sﬂ]'ﬁ.'-.“! The
paragraph on transport documents of no greater help, sinee 1t merely
requires that the “doeument’” must “enable tlie buyer to sell the goods in
transit by the transfer of the document,”” and does not refer to any
requirement of payment against the document, Thus, it would be difficult o
amend the original UCC Article 1 to replace the current reference to
“payment agaist documents” with a new p!’lﬁ'ﬂﬁﬂ. Further, even if that
substitution were made, there is no guarantee that the new phrase refesence
would appear in subseguent revisions of Incoterms. LI

A third method of dealing with such problems 18 fd specify in the
Revised UCC that “CIF” and “cost and freight” are terms that do require
paymient against decuments or their electronic equivalent if electronic hills
of |ading become widely accepted by the barking industry. Whether such a
specification can merely be stated in the Comments or ngeds to be stated
expressly in the statute is an open question. If the latter, the revisors of UCC
Article 3 could insert new statutory provisions with very general defimtions
of “CIF" and “cost gnd freight, * Altermatively, they could define the term
“oayment against documents” as ineluding "CIF” and “cost of freight”
unless otherwise agreed, This approach is eurrently used with the ferm
“C.0.D.""™ und seems not to have created a problem. Such a solution would
nat conflict with Incoterms, since the 1990 revision of Incoterms no longer
includes “payment against documents”’ provisions,

1 INCOTERMS 1989, supra note 33, "CIF"  BL

" INCOTERMS 1990, supra note 5, § B, at 531,

T 1. 4 AS, 8t 5.

M Apparently the [ncoterms drafiers wers not concerned with preserving customary phease
s built into current stafutes during (he 1990 revision of lneoterms.

WLLCC B 2-313(3)a)
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Vo CONCLUSION

Coanthiom BN Bty
_Canflick gy, S0 Mhe dletnifed dulinite ! ¢,
I {.' .r'fl.ﬂrr:{l_: Lol My Aeliniticigs nf e T
ot lisinn. e 11ee Hefinitions p
#E?{iinl::.ln :Ihnm: praciio have Changne sine then, sl the fremtarms
1S 10w clier 10 cuprsn) commeteinl practices. Thesmlnes, in the

S’;:?]:‘IF:;"]]:'{H :r I-""t"iﬂl': 2y theses ebyinloge definitinn of commercial terme
= HRighed, sttt sheuld ot allermpt th wunntitite

: rther, the revi
repliament i Heshieh e definititn, Tor the fnes thil wre heing duaisted,
it Wil wlto becrane nhewnle sy

breae any el dedsiled defini
ol praclices el Byen Inrtrperating by referenge of =il the
Ma oy not he |

riulmln .r:.-r Imlu_xt_m ) a‘p;‘irr?nr}atr:, s curnt American
TUmeslic prachice is ol neeessarily fdentieal the intemational prestice
represented by Incolermey definitiong,

To rr:flm.ug the enrrent Matutary detall
irnnspottation indutry may have i) o

mennings of eommersial termo,

- %l terns dn
Stlar termn in tnbettenms snd oo
MeEsanted Cinmnt eummeteial prastine i

- deilinitions, the American
evelom @ staternent of customary
. . wehich could he similar o, But ooy iemtica)]
o, Incotermil, In thi: meantime, Incotertnn and the fremer pravininns af O
Artiele 2 could hoth he nirees of juitlariess frip the erurts, The sliminstion
ol the stalutory def initiong thould e ragees thay Inehiistey o peotlies 2 net of
dcfiniliun.i: and 1o Fﬂ?"-’il.ll.': U'I{I.'m 1M1 I a‘ppmr_.r]ﬂ.: 'l'.]'i:hi:_ o thEn = siatite
thail 18 revined every forty yers,

The sevisions of UOC Artiele 2 should inelude nnt ely the deletion of
the detailed definitions of cormimersinl term

%, i altn the revision of mers
pencril provisions, such s seelion 2-504, whirh are alan oul uf sten with

eurrent practices, Further, theee are other 00 Antiele 2 provvisions tha
depend upon  whether the duleys confract requires “payment  suainst
documents.” Unfortunately, the 1990 revidion of Ineoterns dezleted all
referentes o “piyment dgalnat documents,” without stlogquate ezplinztion,
undl did not furnish any useihle substitute language or criteria, The revisions
of UCC Adicle 2, therefore, need 1o state which commercial terms arc
presumed 10 require paymenl against documents, or their elestronic
eyuivalenl, either ng piart of n peneral definition of muun::. eammercial terms
or as part of w'delinition of “payment aguinat documents,
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