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ABSTRACT

Brinsip-prinsip s huokum dagang dalam Organizasr Pordagungon DumaWorld  Trde
Orrunizalion (WTOY sangat efisien, wtapi penerapannya clikup bermasdalah bugi negara
berkembang dikarenakan lemahnya dava 1awar perckemontian megara berkembang, Narmen,
WTO menawarkun mekanisme penveleswan senphela dagang inkermusional vang sanga efekii{
b para ampeotanya Hal ini sangat horgmg bagr negira-segara herkembang ontuk
twlindungi kepentingan perekonomiannyva dare rehian rekan dagang mereka vung jauh lehil
haal dulam sastem perckonemian plobal needeen, Adanva kecweneuan vang beralasun aggs
wlanya kepentinzun semipil negara-negura maju dengan apeidi teserthunyi umok menpdikan
W sebugai "hentak bare kalomialsme”, hendikny s nedak memankan seoangar negara-
negura berhembang untuk herporisipast secara posiin Jalun WO, Sanal mengrunakan
foram ponyelessian senghela yang ada schagai lameny, negara-nepara herkvembung harus
menpambil Tungkah akol unik mempersemipu alaw baltban menghapuskan permasalaban
mandisar yung ada, vailu ketidakseumbangan kekoatan chenom. dengan melakukan refirmas
SETiUS ks sislem perekenomean dalum negari

Kata kunci: Developing Countrics, Dispute Resolution Mechanism, Most
Fuvored Nation {MFN} Principle. Nationat Treaiment Principle,
Waorld Trade Organization

I. INTRODUCTION
The World Trade Organiza-

costs of pulting 1he trade concerns
s s priomilies. However, the

ton (WTQO) has its upsides and
Jownsides, s fundamental prin-
ciples are unguestionably efficient
but their derivative principle and
actualizanons  are  problematic.
Other problems are the hummun
rights, sociul, and cnvironmental
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WTO b5 o system in the making.
While the wuernational commu-
nity 15 strugeling to drive it inlo a
more acceplable system, the issue
t> whut the developing countries
must pul inte considerstion  in
muking the decision to join or in
Making the most of theit member-
ship in the system,
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1I.

The opinion expressed in this
paper is that developing couniries
cun boost their economic develop-
ment faster if they join the WTO
uneler certain conditions. Pending
the more pasitive resull from the
Doha Round in giving the deve-
loping countries real access o the
market for goods of their tradi-
tronal strengths and in structuring
the best effort provisions into le-
gally binding provisions, develop-
ing couniries can make the best of
the existing regime by using the
WTO dispule settiement mecha-
nism o create [evel playing field.
The other thing is, in whatever
situation, developing countries
must participate in the WTO sys-
tem with the view to incite inter-
nal frade reform  with  senous
commilment to good trade policy
fAuditya Mattoo & Arvind Subra-
manian, 2004: 303,

THE PROBLEM WITH SPE-
CIAL PROVISIONS FOR DE-
VELOPING COUNTRIES

The strength of the WTO {5 its
fundamental principle of non-
discnimination in multilateral tra-
ding system, the Most Favored
Nation (MFN) and National Tre-
alment (NT) (The General Agree-
ment of Tariffs and Trade 1947,
Articles I & [III). The MFN prin-
ciple puts a member (country} un-
der a legal obligation 1o grant equ-
al treatment to all nations {trading

partners) with regards to their “li-
ke™ products and services. Similar
to MFN principle but 1o domestic
party, the NT principle prohibits a
member to treat “like” domestic
goods or services more favourably
than “like” imparted goods or ser-
vices. It is therefore understood that
th¢ main legal issue in the WTOQ
dispute is delermination of “like™
products. It is efficient hecause by
joining the WTO a country auto-
matically enjoys the benefit of
€qual treatment from others. So,
petentially any member receives
the same opportunity and treat-
ment as other members with res-
pect to market access of ¢ach o-
ther member, thus enhancing mar-
ket access for each member's
export {Aaditya Mattoo & Arvind
Subramanian, 2004; 393).

However the downside of this
principle exists in the asymmetric
€CONOMIC POWErS. The pure open
competition can harm the poorer
countries. Developed  countries
have power to demand more from
developing countries without giv-
ing equaj benefits. Besides, in the
process of negotiation of sche-
dules, reciprocily principle appli-
es. Particular developing countri-
es, due to their size and resources,
are not attractive enough for other
countries in spite of their willing-
ness 0 open their markets
{Aaditya Mattoo & Arvind Subrama-
nian, 2004: 406). This systematic
weakness is fixed with the inclu-



sion of special provisions giving
developing countries limied dis-
crimuation. Special and Differen-
tab Trewwment (SIXT1 und Gene-
ralized  Syslem of  Preferences
(G&PH among others, (nher special
prawvision sach s artiche XVIIT is not
proonoted anymore, In GATT 1947,
artzele XVHL section B 10 proteet
balance wf puyment” wis wrongly
wsed ds disguise of  provecticmsm.
Linder  WTO  this  amcasare s
improved with the use of price—bascd
measure and phasing-out howewver 1
s tonly to avert disister, not o spur
economi; growth™ Seetion A (with-
drivwil or modificiton af schedole)
hits Timited eeanomic benefit. Section
C ipratection to imfanl industryy nat
ctleciivels used. Section TF (particu-
lur indusiry exceptiont never been
invoked  {Matsushita,  Schoenbaum,
Maroidie, 2003: 3873

These special provisions in the
WTO  are  improvements  from
what had been established pre-
viously under the General Agree-
ment of Tunffs and Trade. Howe-
ver. some valuations suggest that
these unproved special provisions
have not effectively brought deve-
loping  couniries o participate
fully and benehit significantly in
their economic development. The
blume is primanly put on the
developed countries: The current
GSP schemes sre “hest effort™ and
unilateral in nuture, and fimited in
product coverage, excluding im-
ports of products most important
for the developing countries ¢agri-

THE DEVELOPING CCHANTRIES

ANCVEIE WORLIY PRADE OROANTZATION -,

cultuee. texule, ele b Additionaily
the developoed countnes  imposce
oncrous rdes of origin, burden-
samme stunilurd, and therefore ma-
ke them costly, Some experts em-
ploy economic cost-benefit analysis
and  mainly sav thar the inelfee-
tiveress of these specitl provisions is
inherent in the  strecture of  the
programs wlich often don’t make
gconomic senwe (F Michael Finger.
wivedr: 3550 Aaditva Mattan, 2004,
39%). In ather words they have not
been structured for the recipients’
benefit but for the developed co-
wareics” ammerests (Tonald MoRue.
unsveur: 60400 I0 18 alse noticed that
the success ol employing SDT is
not merely aboul giving longer
poriod for vransition and technical
assistunce which are only two of
the wix cuteworics of SDT, bat ma-
inly abou the correct approach of
industnialized  countries  towards
Mmarket access under the general
rale of the WTO, GSP and SDT.
The other valeyories of SDT are
provisians: (1) aimed at increasing
the trade opportuminies: (i) safeguard
of the mterest of develeping coun-
tries, L} ffesibility ol corwrutment,
aetion. und use of pobcy instrument:
tivy relaed 1o least-developed coun-
trics (Matsusiuea, 2003 386} The
concepts and contents ol SDT and
GSP sometimes overlap. For instant-
ve. The 1974 Enabling Clause which
gives trade proferences under GSP
perienent silus abso provides legad
cover for ST for developing coun-
tries. Adkbianally - there s “growing
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The developed countries’ pro-
tecilionism 1s pointed oul as caus-
g the latlure of the WTO in
cupparting the development agen-
da. The Nobel laureate Joseph
Sualng reterred 1o a study of the
United Nutions Development Pro-
grum P UNDPy which says “F%
of the gaing of the Ulrugway Ro-
und will go to developed coun-
tries, with mast of the rest going
o lew large export-oriented deve-
loping countries™ (JToseph E. Stig-
Iy nnd Andrew H. Charlton, 2004
1961 Since 11 1s necessary o make
the WTO more responsive to the
challenges facing developing co-
untrics. fhese issues are brought as
special agenda within the Dohba
Development Round. However,
the rosuit of the last Ministenal
Cuonterenee in Hong Kong 1s not
satisfactory, T s seen as "4 lost
cprerumIy o omake trade fairer
for paor peaple’™: one example is
lhe phase ot of export subsidies
i eprtltuze by 2013 slthough it
acldiny Sonstiimes only 3.6% of
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ILTHE WTO DISPUTE
SETTLEMENT MECHANMNISM
CREATES SIGNIFICANT
DEGREE OF LEVEL
PLAYING FIELD

The WTO dispute settlement
mechanism is an effective means
to ensure compliance with the
WTO agreements and negotiated
schedule, reducing the potential
unilateral action by powerful
members to the detriment of thetr
weaker developing trade partners.
To some degree, a level playing
field is created by the third party
institutionalized body with “im-
partial standard of procedural ro-
les to evaluate the policy accord-
ing to rules accepted by all purti-
cipatts”. An arucle by Chrsima
L. Davis :» s~ummenzsd here
tChoatina L Dovesunnezr (e
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cription "noix de coguilie Sa-
int-Tacques"Twhat seallops are
trudimionally called m France)
hut under the name “peton-
cles”™ 1o less esteemed word
used, for scallops). Canada k-
ked Tor consullation and 1hen
establishment of the panel, ar-
auing that this French’s tec-
bmcal-barrier-1o-trade  measu-
te was o violation of French's
Nutionad Treatment obligation.
Peru and Chile requested to
Join with Cunada in consul-
tution and then asked {or the
extablishment of a punel of the
sanme memibers with Canada, T
15 possible under Dispute Sen-
lement Understan-ding (BSLUY
article 9.3 which calls for the
same  panelists for case of
multiple complaimants on the
saine matter, This “legal band-
wagomng”  procedural  tech-
nigue gave the two developing
countnies benpefit of coalition
with Canada, a developped co-
untry who had the strong fegal
resources o whom they could
learn and  joined the  legal
argwmentation and evidenoes.
The case was closed with mu-
tually agreed setilement within
the period for comments on
the panel’s interin raling,

The «ccond case started when
Peru requested for consalia-
tion and then establishment of
the panel. challenging the la-
beling measure imposed by

FIE DEVELOMNG COLNTRIES

ANEY PO WORLA VRATM ORCFANIATION:

the curopean commussion(RC)

which required Peru to market

it sidine tish o the EC un-
der the name “pilchards™ or

Uspriss osmee the name Usar-

dine” only allowed for the

European species. Peru argued

that it wis only a disguised

protcettomsm, o violation ol

Techmicul Burnier o Trade

{TBT: Agreement article 2.-b

Pere was helped by the Ad-

visory Center on WTO Law

(ACWLE o legal service cen-

i for devetoping countries

which  established o 2001,

with onty USS10Whour  fec.

This solves the developing

countnies’ problem of “lack fi-

nancisl and legal resources 10

acjuddicate cases”™. There was

o parncipasion of four other

developing countries and par-

tieulaifs  of  two developed
countrics, the U'S and Cunada,
as thivd parties mn the process
whur a1l submitted opinions in
suppuwrt of Peru. On 29 May

2003 Panel ruled in favor of

Peri. On the appeal by the

EC. the Appellate Body up-

held the panel rubing.

The cuse o labeling and anti-
dumping mueasures against Viet-
nam withan the framework of the
LS Viemum Bilateral Trade A-
giecrnent s privided 10 be a
comparison of what the non WTO
member developing countries do
nat have. The US Association of
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Cutfish Farmers of AmericalCFA)
representing the catfish farmers
Jobbied for measures to restnct
the importation of cafish from
Viernam amd sucecssfully made
their politicul represcntatisves o
suend the Food and Drug Ad-
ministration o FDAY regulanon,
preventing the FDA from pro-
coasiny fish labeicd as catfish un-
Jess B wits the spevics riansed 1o the
1'% etalondas”. Notwing thi
the measure W present Vietnam
yram scelling s product undar the
nmme catfish did not really ariect
the muarker. CFA chunged thar
factic by claiming that Vietnam
wirs ~o1lmg §ian The US markers at
prices hulow the cost of produc-
lion, causing niury 1o the US cal-
Fisk industry, and reguested for
the gOVETADIENL (D TMPOsE anti-
dumping measure against viet-
nam. To aclueve this goal CFA
must arsue that Vietnam cathsh
and the US catfish are ke pro-
ducts. @ totally  difteremt  basis
from what CFA argued in the
conteat of lapeling. Nevertheless
CEA was successful in its effort.
Dumping duties of 37-04% were
called fur. Assessing that the use
of the dispute settlement mecha-
nism available 1n their bilateral
agreement would not lead to the
expected result, Vietnam did not
go further ta uppeal against this
unilateral action.

The effectivengss of this me-
chunism 15 yuestioned 1n the ease

N

correcting the implementation of
Generalized System of  Prefe-
rences {GSPY. In the EC-Banana
cascs, the Latin American banana
producers which were Joined by
the L5 challenped the preferences
given by the EC to 79 African-
Carthbean-Pacific (ACP) countn-
es under Lome Cenvention and
Waiver as discriminatory against
other developing countries. The
Appellate Body ruled that bath the
preference and waiver were in-
consistent with the EC obligations
under the WTO agreements (Mat-
ushita, 2003: 384). The real dispute
however was not settled until the
4" Ministerial Conference in Do-
ha November 2001. This shows
the limit of the mechanism but
can not distegard its role at all. If
Latin America countries hadn’t
brought the case before the Dis-
pute Settlement Body there woutd
have not been corrections ta this
GSP scheme in the form of phas-
ing-out period and transparency
{ Matushita. 2003: 13).

Besides, not in all situations
the trade relations between deve-
loped countries and developing
countries end up in the tragic si-
tuation as in the Yietnam case. O
one hand, it depends on how thz
dispute settlement mechanism .
structured in the respected zre.-
ment. On the other hand. T 77~
pened that the setungs of the 2o
and Chile cases were =15 7=l
everything went well. bul no
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1 Fact these is ne deseloped coun-
try aitiated the proceediog or ne
ather complainants or third pas
wath whom the developine coun-
vy omembier can be opether in
SN Comtame pressure to the
powerful’ losing  member  who
doest’t want 1o comply wih the
ruling voluntarily® The available
Special and Difterential Trem-
went ST such as addinonal -
mie for consuliunon and answer o
complaing carticle 1200 13503 s 0
help bt oot the goal. Another
ST proviston,  that  members
must exercise “due restraint” in
rasing chspute and  askug for
campensanon garticle 24 DS s
cndyosoft Fw. It means that the
level plasing field created by the
WTO dispute setdenent mecha-
i~ s conditienal or sonational.

Thus, e relaton tor developing
countres, the two most distinga-
g features o the dispule
selllement mechanism under the
WEC) are: (i ik serves as the to-
runi o being oul begal issue rela-
ledd to arbivrary measure employed
by the developed country mem-
berssand e o provides depemnd-
dble Jepal  assistanee  trom the
ACWT with adturdable tee, allow-
g deseloping countrivs 1o slamd
tafl against their more poweriul
trading poarners,

PHE DEYVELOPING CONTRIES

APV WOREN VRADGE GROEANIZATIGN

VOJOINING THE WTO WITH A

VIEW TO MAKE INTERNAL
REFORM

The benctits trom WTO dis-
pute mechamsin lor desvelopimng
countries work in the comest of
triacle concession noplementation,
but not in reciproval gmame for
stricturing the coneessions. Tha
1= the muin problern which solu-
tiest i bremg worked onin the on-
givieg Dol Reund, The  deve-
loping countrics are relying on the
goud tiath of the devetoped coun-
s to bring ahout the develop-
menl assue nta realilty, There s
anerher snuation however: duc w
the  consersus-degision-making,
theorctically the position of deve-
loping countrics cun ol o warse.
But it certainly takes more than
Just emploving the self-protective
vate an dewd-tock  simoation for
devetoping countries 1 1ake the
benctit of tos muoltilaeral trading
sastem. Developing  countries
must huaild capacity to participate
fully und cesponsibly an the sys-
et (Donald MoRoe, unvear; 608),
by seriously making commitment
in Liberalizatiom pulicy and in en-
suring eqguitatile socio economic
duselopment ©Aseke Mukeri, 20040):
ERYE

This explains the rruth of so-
e e Perts asseasmient that deve-
loping countrics often fail to nuke
use wf the special provisions in
adjusting 1ther economie policy.
making the SOT and GSP oonly
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have a marginal efiect on coun-
try economic performance” {(Do-
nald MoBRac, onvear: 6 und 606}
and discourige effective etforts 1o
interrate into the world econo-
my (] Michael Finger. unyear: 3907,

This can he done by imple-
mentting trade-competitive polic-
cs i domestic level: eliminating
cconomically unjustifiable subsi-
dien. promoling wise privatize-
tion, increase regulatory transpa-
rency and  devision making. In
short. allowing the process of re-
aflocating the resources on the
hasls of market driven economy.
It s done along with appropriaie
tramuing for the public servants
and vivic educarion in order to
build a strong government and
sociery supportive to the concept
of development by means of eco-
nomic liberalization,

V. CONCLUSION

The WTG is a problematic
systent. 1L may serve the alleged
hidden “new colenialism”™ agenda
of the developed countries, as
well us the capitalists™ narrow in-
terests. But it is alse a system in
the making, and the developing
countries which are majority In
the organizatton can surely cha-
nge the course. Strategically, stay-
ing wvut of the system is very
unlikely ro bring any benefit for
any particudar country and for the
more positive system in the fu-

wre. Techmcalty. the systermn pro-
vides a better forum for settling
trade dispute. It sets the rules of
the game, setiously put restrains
on the stronger trade panners. not
1o “play Ged™ against the weaker
ones. Additionally, the member-
ship also put developing countries
into conditions that motivate and/
or give some pressures 10 muke
internal reforms.
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