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t. tYI RoDUCTtON
l'hc rlritcr hxs been a legal

proclitioncr fol !cars, and is awa-
re with developments in lcgal pro
fessiort und both its' negative and

fosili!e effecls. Ever since lndo
nesia's rndcpcndcnce 6: years

ago, lhe developmenr of the legal
systern has not created a commu-
nily which is fully aware and in-
formed on the law. In general. In-
doncsia's legal systcnr is not orga-
nizcd well enough. Thc crimlnal
and torts law is still a legacy of
thc colonializalion. Other la\\,s
which are spccifjcally rclated to
business, such as the Bankruplcy
luw, LiLws on Capital \larkct.
An!i-trust law. Consumer Prolec-
tion Law and Intcllectual Propcfiy
Law adopts provisions of interni-
tional standirds on such rnalter.
Other laws such as land law still
adopl tradilional custoDar), law.

Indonesian Communiry condi
tion also show\ r coltra\l dillcr-
rence in law apprccietion. People

th. ALrr,! \ rf,\J\,,.rlc xnd (hc li)und.r
,,l Lh. Ot1. (,!nel ! Krlrgrr & Ass'crrlcs
Iiv\ Firrr. shich hr! hr ).ars proud.d
Irur! li\ i:ri Jurres ott.rruniti.s to obrain
l.grlc\f.r..... rst)!.iulll rn legal prac licc.
Thc /\ut|,r hr\ hig .on..m ior thc
J.r.lofnr.nr .1 rhc lc!rl educ.r tion in
Inll...srr Thc $ii1.r .sri hlislrcd ,ynuiard
l.ttt {-ttn.t \hi.h hrs (h. intcntion t(i hc
..r1.i i,r 1lr. l!!rl .1.!.lotnrcn( Noflh Suh
rL'r Tlr..\ut!fr hrs puhlLnrcd.ll b,r,ks,ir
l.!.,1 l',,tr11r. I rf .\ulh.r ftri\id.\
.L!r:r r.rnL ..ntrrhu(ion lr rh. d.!elofIrenl ol
)(,u !,rrr,L l,rril]1 lrs\c].
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who are fortunale enough to obta
in education in big cities have
access to proper legal educaiion.
compared to people in small ci-
tics. As an example. on 1998. Six
Business Courls were established
in lndonesia to handle cases rela-
ted to bankruptcy and intellectual
property e.g.: Business Court esta-
blished in Medan (North Sumate-
ra), Padan8 (West Sumatera), Ja

karta, Semarang (Mid-Java), Sum-
baya (East Java), and Makassar
(South Sulawcsi). Until this mo-
ment, only the Business Courts of
Jakarta, Semarang and Surabaya
have exercised their functions in
trying cases related to bankruptcy
and intelleclual property. The o-
ther Business Courts have never
tried a single case.

This writing is part of the
author's personal view as well as

part of Author's experience This
\/riting is nol intended to .iudge
the legal profession in Indonesia
and irI other countries in ASEAN.
Author sincerely hopes that this
writing can be useful for collea
gues from countries in ASEAN.

PROBLEMS FACED BY
LEGAL PROFESSIONALS

Therc are numerous problems
faced by legal professionals no
wadays and ultimately, it is impo
ssible to elaborate all the pro-
blems in one writing. This con
cern is the Author's reason for

writing this icle. ln this writing
there are 2 (two) problems that
will bc claborated: which are as

follows:
l. What kind of problems are be-

ing laced due to the nature of
globalization and how should
this be faced?

2. Would a specitication of law
be needed or should the gene-
ral application of law be re-
surfacing? Furthermore, what
should be done by lawyers
residing in South East Asia
such as Indoncsian lawyers?

III.LECAI- PROFESSION IN
THE INTERNATIONAL
SCOPE
1, Legal Profession

Profession could be defined as

a .iob that involves people with
special skills and is intellectual in
its nature (Black, 2004: 1375).
Encyclopedia Britannica defines
legal profession as a vocation that
is bused on expertise in the law
and in its npplications. This de-
finition cnconrpasses a very wide
scope of legrl profession. Diffe-
rent countries, based on their very
own nalronal legislation and
specific common and/or civil law,
gi!es varied definition of legal
profession.

John Henry Merryman expla-
ined that in the.jurisdiction of the
Civi] Iaw system or the European
Continental. the dislinction of the
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lcgal prolbssioos withio the path
of protession, is chosen in an

early stage by the graduates of the
law frcultics. They may choosc to
lrc a .1udgc, district attorney, de

lin\c rttoncy, notary, lcgal con
sultant or to work in companies.
'I'heolrticalll. a change of le8al
prolession can be done however.
such chit ge rirrely happcns
(Merrvmrn. 1990: 109). As an

example, atier retiring from one's
carccr as a judgc or police, the
rctircc tcnds to provide se.vice as

a legal consultant. On the other
hard. il is Very rare for an ad

vocate. not to menlion a notary, to
changc his profcssion as a judge
or district attorney. In the past, a

pcrson can be an advocatee if hc

has passcd the exam held by the
Iligh Court. The jurisdiction of
sllch xdvoc tee is only within the
jurisdiction of the high court
appointing the advocatee. Howe
ver. in practice it is found that

ludges after retiring can be an ad-

vocatcc without any exams. This
does not happen anymore since
thc -vear 2003. ln the year of 2003,
Larv No. l8 of 2003 was legali-
zcd- This law governs the role of
lcgal protcssion. particularly ad-
vocatees, as a part of a bigger le-
grl structure in Indonesia. This
Law gives further requirement
such as nationality and education-
al requilement 1() practice legal
prolession in lndonesia.

I would likc to draw your
attention to M. Trapman's opinion
which gives a good descripiion
about 3 (three) legrl professions
in daily iivesi

Het standpunt van de verdrchle
karakteriseerde hij iuls dc sub-
jecttieve beoordeling van een

subjcctieve positie, dat van de
raadsman als de obieciieve bc-
oordeling van een subjccnic!c
positie. dan van de openbare mr
nisterie als de subjeclieve beoor
deling van een objeclievc positie,
dat van de rechter als de object-
tieve beoordeling van een objec-
tieve positie" (Bernmelcn, un
year: 132). [a defendant has a

subjecrive point of view and is
in a subjective position; a le-
gal advisor has an objeclive
point of view and is in a sub
jective position: u prosecutor
has a subjective point ot' view
and is in an objective position.
while the judge has objective
point of view and positionl.

M. Trapman's opinion shows
how people who went to the same

universily and school will eYen-

tually develop their point of view
in accordance with profession
they have chosen. These profess-
ions have been separatcd since the
beginning. Each profession will
develop itself aod would be consi-
dered as different faom each othcr.
Each profession will develop its
own speciulty, carccr irnaSe, and
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their exclusive profession associ-
ation (Bemmelen, unyear: I l0).

Currently, there is a tendency
to make profession in the legal
world to become very distinctive.
A problem that arises is the occur-
rence of different opinions. This
made us ask a quesiion how these
dilferences can occur while the
law is being uniformed.

Such tendency makcs the legal
professions unequal before lhe
law. As an example, in perform-
ing their duty, an advocate is still
restricted in defending the rights
of the defendants. This shouldn't
have happened because Indonesia
has adopted international law that
protects human rights including
the rights of the defendant. Advo-
cates tend to be in a weak posi-
tion- If the district atto.ney or po-
lice failed to conduct a violation
during the investigation, no clear
mechanism is provided to recover
the violated rights of the delen-
dant.

The Author is in the view that
the weakness of the legal profe
ssion is caused by failure of po-
licies in recovering the holes of
the legal education. The Iegal pro
tessions have tendency to be ex-
clusive without allowing the
possibility ol a change from one
legal profession to another. There-
fore, the possibilities for a gra-
duale to master the basic matters
in the profession are small-

AIi Said. Indonesian's General
Attorney in earl) 60s, on October
6. 1966 s{ated that: "Although our
pilth are dilferent, we ilre walking
toSether in lhe same rhytm". He
also adrnils lhe importance of le-
gal prof-ession organization in the
development and maintance of a

legal state. ln its essence, both ad-
vocates and prosecutors are simi-
liu and the difference is only in
each of ils lonn of dLrty. Although
advocatcs and prosecutor has di-
fferent piaces in the system, they
both have the same aim, the aim
forjustice.

Soelandyo suggested that le-
gal profession objectivcs 'are not
a process that is autonomous,'but
ralher was rnore forceful in stating
that:

''a proccss that claims in a

functional manner to follow the
s(eps of political deveiopments,
parlicularly the polilics that are
closely connected *,ith policy
and the effons of govemment to
efficientl) use the law to achieve
objecli!es that are not forever in
the legll donuin and/or the
justice domain" (Wignjosoe
broto, 2{)07i 2).

Simply, this means that legal
profession objectivcs are not a
neutral product but ones that are
colored by the intentions of the
goveriment. Consequently, these
objeclives are unlikely to prevail
ibr indefinite periods of time.
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2. Aspects of Legal Profession
Legrl frofession as a par! of

social studies has a lot of aspect
such as social, financial, polirical
.rnd educational aspects. Human
bcrng is n social being, and it is in
hlrlrran s naturc !o live with ano
thcr huntan being and amidst the
societ\ at larqe. There is an old
adage rvhich statcs thdt 'Man is a
political l)cing ilnd also a social
hcing This wide scope makes
legal protcssion as a very deman
ding lype of proLssion and in its
natural sclcction, only the chosen
people behold this profession.

IV. H IS'IORY OF LEGAL
PI{OI-ESSION IN INDONESIA
l. I,'oundation of the Legal

Profession in Indonesia
lndonesia has been an object

ol legal research sincc the Dutch
colonialization era. Van Vollen-
hoven. r Dutch noted schola.. di-
vidc.l Indonesia into 23 customary
lcw leerons. Such division shows
that dcipile of such differences,
Indonesia could still stand united.
\'\'ith thi\ cxample, I am confidcnt
thdt xllhoLrgh wc conre liom di-
ffelent countr-ics, togelher we can
stand unitcd in fccing the cha
llengcs that colDes with this era of
globxliTation.

lrollowing this division, under
thc Dutch col()llizution, Legal Pro-
lission in lndonesia was regulated
with Dulch Larv. as could be fo-

und in Rcglement op de Ru)tttr-
lijke OrBanisdtie cn h( Beleid det
Justitic in hldo,PSie (Staatsblad,
I847: 23; jo. Staatblad. I84E: 57).
Articlcs 185 until 192 with all ils
liler revision and addition, Brya,
lingen betreftenrle htt kostuun
cler Rechterliike Ambknaren dat
der Advokfi?n, pra(ureltr! ?

Dr uvaarde rs (Staatsblad, I 8.18:8).
Bevoegdheid d?ptrt01ot hooltl
in burgelijke ,uke yotl ld tl
(Staatsblad, 1910i ,1,16: jo. Staets-
blad, 1922: 523), and Vertegen-
woordiging r)an de ldnd in
rechte . Dnlch law aegulates that
only specific pcrson may be xl-
lo$,ed 1() be in the legal profc
ssion, such as Europeans a limited
number of Chinese. Middlc East
and Indonesian aristocrats - as

could be found in the civil law
procccdings. The Colonial Dutch
governmcnt introduced legal edu-
crtion in Indonesia to fill an ,d
ministratjve need; namely, to fill
legal bureaucratic positions from
the aanks of indigenous citizcns
(Khadafi,200l:6). I1 was hoped
that graduates of this newly in
lroduced legal cducation would
become judges of lhe landraad ot
legal officers in the oftlces of the
Dutch Colonial governmcnt.
(Khadafi, 2001: 4). Legal educa
tion objectives in this pcriod were
to create legal bureaucrals or
rechtsambterutren. The curricu
lum for legal cducation at thut
time was designed with a primary



∝
LECAι PROFttS′Ollハ N′,7ソ′E El″ERC7A C′ SSυFS

objecfive of ensuring thiit once
students graduatcd thcy h.rd x
thorough knowledge of ccrtain
legal principles- €specially thosc
molded as legislations. (Juwana.
2006:4).

In fact the;e was an inclination
that successful graduates of this
cufiiculum were very legalistic in
that thei, knowledge of the law
and did not touch upon the em-
pirical realities experienced by
those in the ficld. (Juwana,2006:
4). The Law during this era did
not provide the chance to Indooe-
sians to enjoy legal education and
to conduct Iegal profession. The
Law during this era only governed
on matters related to Notarial
profession.

After the independence, legal
professions mainly were nol re-
gulated within one purticular law.
President Soekarno proclaimed a

need to create a legal revolution to
overthrow all aspects of colonial
law that up ro that point according
to formal principles must still be
viewed as the prevailing law. Pre-
sident Soekarno openly criticized
legal experts and the hold of for-
mal law as conservative powers
that will serve to ohstruct the
whcels of revolulion. The experts
who have always been bound to-
gether legalistically to this formal
law-wilh the pretext of legal
certainty-are always inclined to
hold onto old systems and orders,
which in reality were exceedingiy

colonial. (Juwana. 2006: 3). The
ooly regulrrion thrt rpplies to l1

lcgal proicssion was the law re
garding puhlic notary in 1948.
Du|ing these yeaN, legai profe-
ssion was highly supcrvised by
the govemmenl, particularly du-
ring Prcsidcnt Soeharto regime.
lndonesia's first bar organization
(PERADIN) was established in
1964. PERADIN dcalt with a lot
of cases involving the OId Ordcr
such as the G30S PKI in 1966.
(Kaligis, 1989: 8). PERADINS
existence as the only united legal
advocatees is Soeharto's state-
ment on May 3, 1966. The aim is

clear, to dcfend the persons ac-
cused in the contra G30S revolu-
tion at lhe Special Military Court.
Among people who were defend-
ed are Soebandrio. Larited and the
President of Indonesian Islamic
Republic. Ada Djaeleni and also
PERADIN'S mcmber such as the
late Yap Tlriam Hien or Soemarno
P. Wiryanto. ln all PERADIN'S
activily, government offi cials also
participated. In the 5'h Congress
that was conducted in Yogyakarta,
the head of the lndonesian Supre-
me Court, Prof. Oemar Seno Adji,
confirms PERADINs existence as

the only organixed Iegal profe-
ssion and therefore PERADIN has
thc independence to carry out its
own activity. Thc Minister of Jus-
tice. Mochtal Kusumaatmadja,
also confirms PERADIN's exis
tence in ils relation to legal pro-
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fcssions maintcnancc, principles
and thc csscnce ol Elhical Con-
ducts all ol which are PERA
DIN s trait. PERADIN's philoso
ph) iii

_To fight fbr lau enforcer11enr.

rhlr \\ould rnern Io enlbrce jus
trce rnd thruth in accordance
*ilh lhe lrail of Der Kampf ums
Recht living. as stated by.r law
phil,rsopher cnlled Rudolf von
Jehring. ist das Charakler des

I-ch.'ns (Kusumaatmadja,
2(X)2: :12 )

Thi\ would mean that there
would be a never cnding sttugglc
in order to cnfbrce law. as long as

human being exists then the struS

glc tirr la!v would exist.
During the inliltration of com-

rrunism movement to Indonesia
il] thc 1966, legal profession was

al\o hcing scrutinized closely. The
authorilurian regimc ensures that
legal profcssion would not grow
ler-gc cnough tha! it would be a
threal. It is during these times
wherc lclal professionals havc to
trke oalh under thc supervision of
both lhe executjvc (Executive De-
partrrcnt of Ministry oI Justice)
rnd juciiciary brxnch of the state
(Suprcrnc Court). These condi
tions however, chirngcd in the
1990's.

Afier PERADTN. ihcrc were a

lot ol Advocetcs Organization that
\\as cstahlished il1 the era of Re
fbrrnation ( I998. post Soeha[o's

era). Currently. thc bar associalion
is rcnewed and is independent. It
is called PERADI, and the bar
associalion has given bar require-
nrenls and cou$es to dcvelop
legal professionals abilrty. It is

this organization that holds !he
exants, which become thc require-
ment of an advocate.

2. Law No. 18 of2003 on
Advocates
ln the ycar of 2003. Law No.

lE of 2003 was legulized. This
law governs the role of legal pro-

fessio0, panicularly advocates, as

a part of a bigger legal structure in

Indonesia. This Law gives furthcr
requirement such as nationalilY
and educalional requirement lo
practice legal profession in lndo-
nesia.

Alrhough the Advocate Soci-
ety has been accomodated by the

Law, thc righl of advocates is still
at a minimum par. As rn examPle:
In Due Proccss law. advocates
may only accompany the suspect
and are not allowed to speak or
provide consultations during lhe
invesligation of the accused and/
or the witness.

In the Commission ol the Erx-
dication of Corruption / lirrlile
Pcmberantasan Kr.,ra2si (KPK),
we can find restrictions on the

right of the advocate to call ex-
perts and witnesses that are in

favor of the defendant. Advocates
do not have the luxury to accom-
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pany the witness' examination:
advocates also do not have the
right to obtain all of lhe docu
menttation related to the case.

Specifically in relation to the
District Attprney, the clients are

invited with no clear ob.ject and
purpose and no clarifcation on
whether the clicnts are summoned
as a witness or as a suspect; thcsc
summons are not based on justice

Q)ro justitia).

EMERGING ISSUES IN
LEGAL PROFESSION
I. The Globalization of Legal

Practice
I would like to introduce the

term "Legal Globalization". I am
using the term "l-egal Globaliza-
tion" by borrowing anolher well
known term. "Economics Globali-
zation". This term shows how
economics system no longer re-
cognizes state baffier. A state eco-
nomics system is not independent
on its own state. but mther de-
pendent on other state's policy
and economics system. The usage
of Euro to compete with US Do-
llar is an example on how diffcr
rent states economics system is
united with the same concept of
economics development.

Economics globalization would
have legal impacts. Consequently,
the law and regulations in econo-
my adopted by states would also
have to have a uniform material

and implernentation standard. Ac-
cordingly, a legal regulation that
is internatlonal in ils nalure (that

once was only a guideline), is not
adopted as iL positive law that
could be directly implemented
and applied in donlcstic cases- As
and example is the application of
thc Paris Convenlion in the pro-
tection of intellectLlal property
rights.

The questions that arise are

whelher our legal profession is
rcady to lace such challenges?
This challcnge is no! exclusivcly
owned by Indonesia, as most
Asian countries are not used to
using the international siandard of
law (Shin ichi. 2005: l). This is

despite of the fact that some of the
coul1s decisioo has adopted inter-
national standard, either directly
or indirectly. As an example is the
Ad Hoc trial of Human Rights
wirh.lose Abilio Soarcs as the ac-
cused. In its consideration of deci-
sion, the panel of judges implc-
mentted thc Iaw contained in the
Rome Statute and used ir directly
lo examine the dcfendant. This is

dcspite of the fact rhat when the
case was examined in the year of
2000, Indonesia hisn't ralified the
Romc Stat e. (K ligis,2002: 20).

Public iDternational law (here-

innfter "internxlional law") is a le-
gal scheme principally governing
internalionrl relations. It is ob-
vious that the main subjects of
internalional law are states. As the



″パ1″
`lκ

てllヽ02~7′ ′,ソハNυハバ′2rlθδ

輌
great majority of national legal
issues is concernjng relalionships
betwecn subjects of national laws,
lxw \tudenls are not particularly
intcrc\tcd in international lilw.
Thi\ Icndcnc) seens to bc
uniler\rl lShin ichi,2005: l).

1\'luny prolessronal judges do
Iot kllow much aboul internatio-
nul lau lnd the) are reluclant lo
afply intcrnational law in thcir
judgments (Shin-ichi, 200-5: 3).
For ihc grcat majority of law
school sludents become practicing
xdvocares and only a handful of
{hcm cnlcr into the govcrnmcnt
\cr-\,icc. thc Forcign Scrvicc, in
pur licLrlur. \\hich requires full
kno\\ ledgc oI rniernational law.
IIo$evcr. an increasing numbcr of
l1iilio0al liligarions today refer to
intcrnational law. A large number
ol hunran rights cases refer 1() one
of thc intcrnational human rights
instrurncnts- Intcrnational Labor
C)rElanization (lLO) Conventions
llirve been lrequently chosen by
onc of lhe pa ies in supporting
thcir claims (Bcmmclcn. unycar:
I I0)

Shinichr Ago srates that study-
inEI internationai law in law facul
ty is not that attractive, therefore,
brsic understanding on how and
whrt underlies behind interna
tionrl lirw and its process is need-
ed, including philosophical tho-
ushts. Wc hrvc to rd[]it thtt Law
Philosoph), course is not that io-
lcrc-strng lir studcnts- 'l'he main

reason is because onc has to un
derstand foreign language. These
are thc big challenges lo face for
all of us.

With advances in technology.
globalization gives us new challe-
nges in legal practices. services
and delivery. Clobalization brings
a competilive markel lorces und
rs x resull. it lakes nlore thdn
bcing sufficicnt and protlcient in
law to be a leader in our profe-
ssion. Therefore. we shall conti-
nue to develop ourselves in con-
ducting our profession. I am of
fering ways to dcvclop ourselves.
such asl

a. TechnologicalAdvancesl
That all persons involved in
lcgal profession must be awa-
re with the confidcntiirl and
privileged communicalions i-
ssues wirh clients. This is
because nowadays technologi-
cal advances make it possiblc
for irresponsible third partics
to hack into our communica-
tions with our clients.

b. Alternative Billing Method:
That our profession is includ
cd as a scrvice. therefore we
must increase our productivj-
ty, performance and compen-
sation- and our value is not
necessarily be viewed with an

hourly rate. In Indonesia, xd
Yocate's fee has nereL been
reSulated although State Ca-
zettc no. 1858 rcgulated the
fces of anothcr lcgal prott-
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ssion, the Public Notary. My
firm, as an example, has im-
plemented this system of alter-
native billing methods which
includes hourly rate, fixed fee,
and result based altcrnatives.
Our firm has litigation and
non-litigarion division, and the
billing mcthods of each divi-
sion differ. Wc give the hourly
rate with the range of 300 500
USD tbr the non litigation di-
vision, whereas for the litiga-
tion division, our billing
method is 5 (five) percent of
the total claim, operational
cost and success fee.

2. Multi Disciplinary Practices
in Legal Profession
This issue is inter relatcd with

the previous issue. Wilh globali
zelion, clients expect more of ad-
vocates. Multi Disciplinary Prac-
tices provides "one-stop shops",
where clients can have opinions
from all aspects including social,
financial, and legal implications
from a firm. I huve implemented
such praclices in my owo firm.

one important thing thar I
would like to emphasize is how
persons working as a legal pro-
fessional should balance between
the need for profit and the obli-
gation to struggle for justice. Le
gal professionals should always
remcmber their obligation, Fidr
Justiia Ruut Caelum, to a)ways
stluggle for law enforcement no

mxller what (Kaligis, l9lt7: l2).
In order !o help us to stay within
this balance. ethical conducts is of
main importance and is one of the
basic tools. An advocate should
allvays be respectful to their ad-
versaries, colleagues, judges, pro
seculors. fellow advocates and
vice veIl\a. A legal professional
should also refiain him/herself
fr-om the tcmptation ol conduciing
illegal acts such as corruption and
delamation. Ethical conduct is vc-
ry imporlant because legal profe-
ssion^l is onc of the professions
that derive its nature from the so-
cial system. including societal
norms and \alues. Legal professi-
onals are viewed and is set to be
an example by the society at large.
and as the caffier of the societal
norm torch. we have a very Jarge

role in the society.

VI. CONCLUSION
l. Lcgal Profession is a very no-

ble profession. In order to ha-
ve a good for-mal education, it
is necessary to consider the
nccd for a legal society, wi
thout abrndoning the basic
philosophy and iegal system
which diflers from state Io
state.

2. There is a tendency for law in-
ternalionalizilion either in
torts or in criminal law- There
is no other way for legal pro,
lession but to adapt to those
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chirnges. The basis of legal
prolessron lhat nlus! be miiin-
tair)ed is the upholding of mo-
rulit),. ethics and inlegfltY.
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