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ABSTRAK .
Dilihat dari perspektif historis, berbeda dengan di Amerika Serikat, gerakan konsumerisme
di Indonesia belum berjalan lama dan belum berakar di masyarakat. Sekalipun demikian,
penulis artikel ini yakin bahwa imbas dari globalisasi akan “memaksa” Pemerintah mulai
mcngakomodasi hak-hak konsumen ke dalam peraturan perundang-undangan yang relevan,
Intervensi global dalam pembangunan hukum di Indonesia terscbut sctidaknya akan
mempercepat  proses tadi, terutama mengingat keterkaitan yang erat antara hak-hak
konsumen dan hak-hak asasi manusia, Dalam konteks inilah, dapat diperikirakan kehadiran
Undang-Undang tentang Perlindungan Konsumen akan segera menjadi kenyataan,

1. INTRODUCTION
When I started to write
Victor Hugo. He said that ther
the world and that 1s an idea w
such an idea is consumerism.
Nowadays protection of t

this article, I remembered 2 wise saying of
e is one thing stronger than all the armies in

hose time has come. We may say now, that

he interests of consumers has become a

subject of major economic, social, political, and legal significance,
especially in the United States and in most of the West European countries.
According to David A. Rice, this phenomenon was started throughout the
1960s and into the 1970s.'Since then, a spaté of books, articles, speeches,
legislative hearings and reports on consumer problems has been published.
The number of legislative products, public law-enforcement, private
individual and class action litigation regarding consumer transaction
disputes has substantially increased.

The focus of contemporary consumer protection movement
(consumerism’) parallels that of other consumer movements of the mid-
twentieth ccntury. This movement began to attract international attention

* Teaching staff of Tarumanagara University, Faculty of Law.
| David A. Rice, Consumer Transactions, Boston: Little, Brown and Company, 1975, p. 2.

2'ro some cxient, people think that “consumerism™ has the same meaning with “‘consump-
tion of goods or services”. The inelination of spending money for buying everything
without considering whether it is appropriate and urgent or not, could be called as
consumerism, Afierwards, this term refers to the belicf that a strong economy is based on a
high rate of production and consumption, The original meaning of “consumerism” actually
is the movement protecting the rights and interests of consumers,
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only about 30 years ago, preeisely afler {he International Organization of
Consumers Unnoq Was established on Apri| 1, 1960. In Indonesia, the
consumer protection movement ¢ap be regarded as the echo of, that
development.  Yayasan Lembaga

: non-governmental organization came out
carlier than the 1978 UN Regol &

ofection ution No.2111 concerning consumer
pr .

Although the YLK emerged only in 1973, we cannot say that before
that there were no policies

| o from our government to protect consumers’
rights. Some legislative produ

_ cts, even those dating from the colonialization
period, had already mentio

| . toned scveral principles of consumer rights.
Naturally, ncither in quantity nor quality were these regulations powerfil

enough to attain a satisfactory result compared to the progress achieved in
developed countries, such as the United States. However, the mere existence
of those rcgulations is not sufficient to capture the full attention of the
public to consumers’ rights, Consumer movement Is a massivc action that

demands the scrious political will of all people involved to realize those
rights.

In order to know further about consumer protection, this article will

briefly describe the development of consumerism in Indonesia, For
comparison, we need to have a grasp of the consumerism background in the
United States, becausc the development of this movement mostly took placc
in that country. Afterwards, we will takc a look at the prospects of
Indonesian consumerism in the framework of our current legal development,

II. CONSUMERISM IN THE UNITED STATES

The history of consumerism in the United States is quite complicated.
David A. Rice distinguishes its history into three parts, namely: (1)
regulation of feudal market transactions, (2) legal tradition of caveat emptor,
(3) twentieth-century judicial limitation of caveat emptor, (4) development
of public regulation, and (5) contemporary developments in public
rcgulation,’

The starting point of the American feudal market transactions was
triggered in England, before it was brought into North America by the first
inhabitants. Ancient markets werc subject to ecclesiastical oversight and as
early as 1256, direct governmental regulation of the market was instituted in

 Ibid., pp. 3-10,
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they tricd to scll the products as cxpensively as tl}ey could..Somc
industrialists who produced the samc goods or services, might create a cartel
and dictate the market. They could set up the form of contract so called
wstandard contract.” Consumcrs werc given just two choices, take the
contract or leave it! But, if they rcjected, they failed to find other better
altemnatives.

In that cra, the principle of the privity of contract'’ was strongly
applicablc. Justice Cardozo was the first man who tried to strike down this
principle. In the casc of McPherson v. Buick Motor Co. in 1916, he
extended the right to sue for injuries or damages to third party beneficiaries
and even innocent bystanders, although there was no contractual
relationships between the parties.

Also in the ficld of standard contract, there was a significant
development. In 1960s there were several court decisions giving more rights
to consumers. Two landmark dccisions were made in the cases of
Henningsen v. Bloomfield Motors, Inc. (1 960), and Unico v. Owen (1967).

During the first half of the twentieth century, the development of public
regulation on consumer protection also emerged. The landmark decision in
this area was taken by Justice Holmes in Lochner v. New York (1905). He

wrote:?

This case is decided upon an cconomic theory which a large part of the country
does not entertain . . . But a constitution is not intended to embody a particular
economic theory, whether for patemalism and the organic relation of the citizen to the
State or of laissez faire. It is made for people of fundamentally differing views, and
the accident of finding certain opinions natural and familiar or novel and shocking
ought not to conclude our judgment upon the question whether statutes embodying
them conflict with the Constitution of the United States.

One year after the decision came out, Congress enacted the first act of
food and drug. This law appeared as a response to the increasing pressure
brought to a head by the publication of “The Jungle.” This novel written by
Upton Sinclair tells us about the scandal involving the sale of formaldehyde-
treated meat to the US Army. According to Rice, this act was not successful,
It was largely unenforced and then seriously weakened by another decision

"1 This principle means that connection or relationship which exits between two or more
contracting parties. It was traditionally essential to the maintenance of an action on any
contract that there should subsist such privity between the plaintiff and defendant in respect
9f‘ the matter sued on, However, the absence of privity as a defense in actions for damages
in contract and tort actions is generally no longer viable with the enactment acceptance by
states of doctrine of strict liability, :

2 David A. Rice., Op. Cit., p. 6.
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of the Suprcme Court, 1t was not strengthened until 1938 after the
successors to the mantle of Sinclair and anothe

. r major tragedy again
shocked and outraged the public and public officials with a horror series of
the food and drug industries’ practices," |

In 1916, actually there was a court decision that supported consumer
rights. The decision in the case of McPherson v. Buick Motor Company was
the first to strike down the barriers that the requirement of privity of contract
posed to recovery of loss caused by the negligence of manufacturers with
whom consumers had not directly dealt,

Five years before the landmark decision of the McPherson v. Buick
Motor Company, little consumer protection legislation was actually enacted,
and it was only at the state government level. It was about advertising
abuses and dishonest sales practices, and soon it became a model state law.

Eventually, almost all states enacted the statute in its original or modified
form

By adopting many states’ false advertising statutes, Congress
established a federal law (the Federal Trade Commission Act) in 1914, and
an agency that became the basis for national policing of advertising

practices. The agency called the Federal Trade Commission (FTC) is
sufficiently independent to administer the law.

As mentioned before, in 1872 Congress evidenced its first interest in
consumer problem by enacting the law of the US mails. Since then,
legislation and executive action in the name of consumer protection has
produced a sprawling, uncoordinated maze of laws and agencies, frequently

working at cross purposes and usually cursed by a too-little-too-late
timidity. Thus consumer interests have not been really served.'®

In the era of 1960s, there were various significant happenings regarding
consumer protection. The late President John. F. Kennedy emphasized his
special “consumer message” to Congress in 1962. He said:"

R
The march of technology has increased the difficulties of the consumer along

with his opportunity. . . . Rational choice between and among [products] would
require the skills of the amateur electrician, mechanic, chemist, toxicologist, dietician,
and mathematician. . . . Marketing is increasingly impersonal. Consumer choice is
influenced by mass advertising utilizing highly developed arts of persuasion. The
consumer typically cannot know whether drug preparations meet minimum standards

" Ibid.
" Arch. W. Troelstrup, Op. Cit.

* Message from the President of the United States Relative to Consumers’ Protection and

Interest Program, 87th Cong., 2d Sess, House of Representatives, Doc. No. 364,
Washington D.C,, March 15, 1962,
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eountrics, as thic United States, England, and the Netherlands, but also when
compared to dcveloping countrics like Malaysia, the Philippines, Thailand,
and Singapore.”’

From historical perspective, consumerism has become more popular in
Indonesian only since 25 years ago, when the Yayasan Lembaga Konsumen
Indonesia (YLKI) was established.’® This foundation was founded by a
group of people who were concerned about consumers’ interests. This small
group, led by Lasmidjah Hardi, was otiginally formed with the purpose to
promotc Indonesian products. In order to achieve this goal, they held a fair,
callcd Pekan Swa Karya, The result of this activity gave them the idea to
cstablish the YLK, one of the leading non-governmental organizations in
Indonesia afterwards,

According to the philosophy of the establishment of this private
institution, it would work together with both the government and produeers,
YLKI tried to keep this philosophy, and at the beginning it proved this
principle by holding several promotion fairs, such as Pekan Promosi
Swakarya I and I, Based on this good cooperation, Kartiona Sujono
Prawirabisma, an activist of the YLKI, performed the YLKI’s motto, that is
“To protect consumers, to maintain producers’ prestige, and to help the
government,” - -

In its development, this foundation fails to keep its neutrality, It
becomes more and more unpopular with both producers and government
officers. The members of the YLKI frequently team up together with other
non-governmental organizations to criticize the government policies and
producers’ leading position.

The working areas of the YLKI tend to be larger and larger.
“Consumer protection” can mean everything related to consumers’ needs,
including human rights and labors’ claims, the very sensitive issues that are
still viewed as not yet quite acceptable for this country. People tend to say
that the YLKI always comes forward to support consumers because it deems:
that consumers are always right.

This phenomenon is very understandable. The YLKI is an independent
institution and its consumer testing is undertaken without government
subsidy. So, the YLKI can recruit technical personnel to give impartial
assessments of products bought on the open market, That is why many

1179‘9‘41“528851 Perfindungan bagi Konsumen di Indonesia,” Kompas datly, September 35,
. 8.

8 On the Notarial deed No, 26 of the Notary G.H.S Lumban Tobing, it was stated that the
date of the YLKI's establishment is on May 11, 1973,
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testing publications of the YLKI give the impression as not to maintain
produccrs’ prestige and help the government anymore.,

On many occasions, the YLK] urges the government to enact the
Consumecr Protection Law, to ban monopoly, cartel, trust, and other unfair
business practices. lt also takes many cases regarding the infringements of
consumers’ rights to lawsuits, Some of them are the elass-action damages

claims. These actions increasingly make the YLKI an “opponent” in face of
producers and the government. In many eases, o

ur government sides too
much with producers who have committed public wrongs, especially when
they are the owners of state-owned companies.

Ministry of Trade (before it was unified int

and Law Faculty of the University of Indonesia drew up an academic draft
of the Consumer Protection Act in 1992. This draft has been diseussed
among scholars and activists, including the YLKI members, |t has already
becn submitted to the State Secretary, but the Secretary handed it to the
Ministry of Justice. The Ministry was reluctant to accept this draft, and ask
the other ministries to handle it. But unfortunately, no ministry is willing to
be bothered witl it.

So far, we have only heard that the House of Representatives has a plan
to discuss the Consumer Protection Act put forward since 10 years ago. It is
still very doubtful whether the House will make a new version of the bill or
just pass the previous draft,

Anyway, the existence of the YLKI has stirred up the awareness of
many Indonesian consumers, especially those coming from the lower-
middle class. The YLKI is the most important agent of the consumer
protcction development in Indonesia in the last 20 years,

o the Ministry of Industry)

IV. THE PROSPECT OF CONSUMERISM RELATED TO THE

INDONESIAN LEGAL DEVELOPMENT

Nowadays, the spirit of consumerism has been accepted and supported
intcrmationally. Tn 1978 the United Nations passed its Resolution No. 2111,
and seven ycar later it proceeded Resolution No. 39/248 regarding
Guidclincs for Consumer Protection. This movement also has a reputable
organization called the International Organization of Consumers Union
(I0CU) whose more than 203 members (at the end of 1995) spread out in
morc than 80 countries. In 1996 thig organization changed its name to
Consumers International (CI). On March 15, every year, this organization

celebrates “consumer day” and decides a central theme to gain more
attention for consumers’ interests.
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The members of Clcan utilize lhi's 'orguni"/.alion’s networks such as in
e field of information cxchange and joint lcstmg.lSOme networks that can
pe used by the €l members arc as follows: 'lnlcrnatlonal Bat')y Food Af:tlon
Network (IBFAN), l1calth Act':on h&lgmaﬂonal (HAI), Action for Rﬂlllo'nal
Drugs in Asia (ARDA), Pesticidc Action thwquf (PAN), Food Irradiation
Newwork  (FIN), Action Group Halt Advertising and Sales Tobacco
(AGHAST), No MSG Pleasc, Consumer Educators Netwolrk (CEN),
Consumer  Interpol, Consumer Information | and Documentatllon Centf:r
(CIDOC), Book publisher Network (Book-Link), and International Toxic
Wastc Action Network (ITWAN).” N

In addition, consumers will have more opportunities 1o be heard.
Revolutionary progress in communication technolog gives much help to
consutners to assert and proclaim their needs in easier, cheaper, and more
cffective ways. Consumerism incidents in one p.la.ce can be observed very
easily from other remote places because of television netl:- works, and even
internets. It means the influences of consumerism are getting more and more
felt..

Globalization, especially in politics and economy, contribut<?s a lot to
the popularity of consumerism. In this era, consumers of a certain country
belong to those of other countries as well. Producers w1lll not only pay
attention to consumers’ needs in several developed countries, but also in
every developing country where they sell their products. They do not want
to discriminate consumers because the current international producers are
willing to standardize their products. Getting quality standard from the
International Standard Organization (ISO), for instarice, is very highly
recommended now. .

Economic globalization means global competition, and also expresses
the wishes of global consumers, The former State Minister of Population
and Environment, Emil Salim, said that global consumers are defined by
some indicators, i.e., (1) global production, (2) financial globalization, (3)
globalization in trading, and (4) globalization in technolo gy.2® The indicators
of the global consumers mentioned by Emil Salim are very interesting. We
can use those indicators to explain the prospect of consumerism in Indonesia
related to the national legal development as follows.

Firstly, it is global production. It means that the contents of a certain
product will not only come from one country, but also from various
countries. To build the “Toyota” cars in Indonesia, for illustration, the

' C, Tantry D. & Sularsi, Gerakan Organisasi Konsumen, Jakerta; YLKI & The Asia
Foundation, 1995, pp. 5-9.

™ Gerakan Konsumen Global Tidak Bisa Dihentikan,” Kompas daily, April 6, 1994, p. 8.
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_ . . S . i1l take on more
intcrnational dimension in coming years,

Sccondly, it is financial globalizati
anymore. It is 1i

. _ _ sumers will have more
obstaclcs in dealing with such multinational companies than with small and
national enterprises. Surely,

We€ may say that as multinational companies,
they will make any effort to maintain their good images, and it means that
they will always take consumers’ needs into account. To some extent that
statement is probably right, but a good image can be created in many ways.
Especially if those compani

es are able to influence the mass media, they can
bring the public opinions to their own necessities.
Thirdly,

it is globalization in trading. The world is getting borderless
and cmerging as one big market. Markets are still the places where prices
rise and fall in response to changing demands and supplies. We may assume
that individual freedom choice is central to our economic way of life, but the
freedom is limited by laws and by social and moral pressures for the
protection of the individual and society. The conception of the “individual
and society” protection herc is not based on an inward look into a certain
country. That is why at present there is an international pressure to apply
national and international trading policies equally. One country cannot
discriminate a foreign enterprise simply because of its nationality. This
trend, for cxample, can be recognized from non-tariff barrier policies
administercd by the World Trade Organization (WTO). Thus, consumerism
is getting broader in concept and sometimes it can be contradictory. We may
state that a particular policy is against the interests of Indonesian consumers,
but if we look at it from anothcr perspective of global consumers, the
concept will be totally differcnt. We can say that both of them are still
consumcrism conceptions, but which one is the proper basis?
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