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ABSTRACT

Case backlegs, excessive costs, and delays r‘ac;cl by the Indomesian courts. especially the Supreme
Court. we net unigue. In fact the American courts cither state courts or federal courts experence
ihe sarue problems. probably even worse. [n the 118 w0 avercome those problems courls provide
various methnds or lechniques such as arbitration. mediation. and summary jury irial in the seitlement
of disputes before them. known s court-annexed slternative dispote reselution (ADR) mechanisms.
However, some cowrts in employing such mechanists also require litigants 1o ose one of those
mechanisms mandatorily before they go oo trial, if the Lutler is necessury,

The use of courcannexed ADR mechanisms mandatorily has invited different reactions and raised
some constilutional issues. Some peaple agree with this policy while the other challenge it. FThe
purpose ul Lhis article is to discuss (this conroversial question whether the participation of litigants
1 those wechantsims shenld be mandatory, 1 also shows the positton ol the author regarding this

marter.

INTRODUCTION

Alternative dispute resolution {ADR ) is a generic term. In g broad sense, it means
any techniques or mechanisms employed (o resolve disputes other than those used in
a formal or an adversary trial. Tn other words, those mechanisms refer o processes
as alternatives to ordinary court processes." Those mechanisms, sueh as negotiatioq,
mediation. aud arbitration, have widely been used voluntarily by private parties fo

resolve their disputes.”™

*1 This topic was presented in Semingr on Alternative Methods af Dispute Resodution at the
Columbia Uarversity School af Taw in New York City, TL5A in Lall 1993,

1 Teaching staff at the Faculty of Law. Tarumanagara University, Jukarta. Now. he is pursuing a
Master's degree i Jaw (11.M.) al the Columbia University School of Law with a scholarship
provided by the Overseas Training Office of Badan Perencanaun Pembangunan Nasional (QTO-
Bappenash, The author thanks w Prod. Maurice Raosenberg for his valuable comments and
providing some materials I the preparation of wriiing this wiicle.

1) Cf Natienat Institute for Dispule Resolution, Paths to fustice: Mdjor Pablic Policy lssues of
Dispute Resolution. in Office of the Chairman. Adunnistrative Conference of the United States,
Sourcebook: Federal Agency Use of Alternative Means of Dyispure Resolution 44 (1987) (report
of the Ad Hoc Panel on Dispule Resolution aud Publiv Policy) [hercinafter Sourcebonk],

2} See Stephen B. Goldberg of al., Dispute Resolution: Negotiation. Mediation. and Other Processes
6-7 i 2d ed 1992).
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There are some advantages (o use ADR mechanisms rather than those of court
provesses that is, among other things, less tme consuming, relatively inexpensive,
confidential, less tense. and flexible. Due to those reasons and in order i overcoms
case backlogs. oxcessive costs,” and delays experienced by the courts. especlally
ihe federal court system.” the courts also employed those mechanisms. Known as court-
annexed ADR mechanisms, This movement can particularly be traced back to the year
1976 when the National Conference on Causes of Popular Dissatisfaction with the
Administration of Justice or the Pound Conference was held. At the conference. there
was a ercat concern on increased costs for litigation and delay in court proceedings
expressed by leading jurists and lawyers.™" 1L was belicved that court-annexed ADR
mechanisms would offer a “promise™ to overcome the above problemns.

in applving ADR mechanisms. federal courts and state courls have no uniform
rules.” They implement ADR mechanisms that meet only (heir own needs. For example,
some courts employ only one kind of ADR, for example court-annexed arbitration, and
the other. perhaps, use more than two Kinds of ADR. for example court-annexed
arhitration. summary jury trial, and medraton. In addition. some courts may ask the
litigants to use those mechanisms voluntarily or based on the consent of the parties
in dispute. and other may require the ltiganis 1o participate in those programs
mandatorily before they go w a trial. if the latier is necessary.”

3y Kuathleen A. Devine, Alternarive Dispute Resolution: Padicies. Participation. ard Prepunals.
11 Rev, Faug, 83 84 (19211 (ooting that more than S35 hadhien was spent un legal services
in 1983 which s an erease of 586G in vne decadel.

47 Senator Charles B Grassley & Charles Pow, Ir. Congress. te Faecutive Branch and the Dispute
Resolution Process. 1992 1. Disp. Resol. 1, 4 tnotng that there were 98,560 civil cases Tiled 1o
districts vourts in 1973 Kim Daytan, The Myih of Alternative Dispute Resolulion in the Federal
Courts, 76 Jowa L. Rev, 889, 889-00 (1991 ) noting thul cases filed in the federal courts grew from
33501 m 1938 0 207879 in 1990, and 207 cases per judgeship in 1955 10 348 cases per judgeship
in 1990 Case backlogs are still faced the federul courls afthough between 1978 and FOR4
Congress adided 174 nes judgeships and. pased un Title 1 of the Judicial Inprovements Act of
1900, additional 74 new judgeshups. Jd. ot BUT.

5y CGokdberg et al., supra nole 2, at 7.

&) This paper focuses a discussion more on court-annexed ADR mechanismys practiced hy federal
caurts.

7 Transformation of using ADR mechanisms from voluntary participation to mandatory one in
some courls during the 1980 was intended to improve the legal system. Lucy V. Katz.
Compulsory Alternative Dispwte Resolution and Voluntaristh. Two-headed Monster or Two Sides
wf the Coin, 1993 1. Disp. Resol. 11

]
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There s no objection 10 use voluntary ADR mechanisms by courts because they
are based on the consent of the parues in dispute. Therefore, the use of such mechanisms
by courts in that sense is not contrary (0 due process protected by (he Constitution. ™
On the other hand, there are many criticisins against e use of those lechnigues. in
which the courts compel the participation of the litigants in those processes although
the parties in dispute, probably. are unwilling to use those mechanisms, However. there
are also some proponents who supportsthose practices.

‘The purpose of this paper is to discuss the issue whether court-annexed ADR
mechanisms should be mandatory in order (0 solve the problems ¢xperienced by the
courts and the litigants. Therefore. it deals with the opinions and arguments of both
sides, the pros and the cons relating to the use of mandatory court-annexcd AR
mechanisms. Some studics doue in this marter will also be taken into account. Tn
addition. this paper presents the author's position regarding this controversial issue.

BASES OF THE EXISTENCE OF COURT-ANNEXED ADR MECHANISMS

Statutory Bases

Courts usually rely their authority in implemcenting ADR mechanisms on article
16(c)(7) of the Federal Rules of Civil Procedure. This article gives discretionary
authority o the federal courts to “create the possibility of seutlement or the use of
extrajudicial procedures 1o resolve the dispute,”

Furthermore. in 1978, Congress passed the Court-annexed Arbitration Act,
which was then amended by the Arbitration Act of 1988, This amending Act established
court-annexed arbitration experiment in the federal district courts. There are twenly
federal districts courts determined to implement court-annexed arbitration. Ten district
courts implement it with the consent of the parties in dispule and another ten in
employing it can compel the participation of the litigants.

Besides those, in order to support an effort 1o “cnsure just, speedy, and
inexpensive resolutions of civil disputes.” Congress also enacted the Judicial Improve-
ments Actof 1990. Title I of the Act. known as the Civil Justice Retorm Act, establishes
ADR plans developed hy pilot district courts. According to this Act, each pilot district
court has 0 set up a civil justice expense and delay reduction plan, and consider six

8) See (5. Thomas Eisele, From the Bench: No tv Mandatory Court-annexed ADR, 18:1 Litig,
3 (1991): David A. Rammell, “fnherent Power” and Rule 16- How Far Can a Federal Court
Push the Litiganr Toward Settfement, 65 Ind. 1.J. 964, 9772 {1994].
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principles and guidelines of liigation management and eost snd delay reduction, which
includes ADR programs,

tn addition, district courts also provide local rules by themselves as the basis
for 1mplementing ADR mechanisms. Thercfore. the courts' authority to use supch
procedures cannot be inlerred directly from the Constilution,*

ot

Judiciary Bases

There are some cases that can be considered as the buses of the couns’s
authority to implement ADR mechanisms. The first case is Capitat Traction Co. v,
Hof ™ the lcading case regarding the permissibility of using alicrnate <vsiems 1o settle
disputes. Here, the Supreme Court held that “Cemgress had “consideruble discretion”
to require a preliminary step ‘within reasongble hounds™ <o long as the right 1o 2o 1o
trial by jury was not “unreasonzbly obstructed” U The second s Link v. Wabash
Raifroad Co.'" 370 U.S. 626 (1962) in which the Supreme Court held that the cour(
has “inherent power.”™ which i hecessary o accomplish its function well.' Some courts
interpret ruics underlying that cuse broadly, including their riechts o impose the
participation of litigants compulsorily in court-aniexed ADR tiechanisms. ‘The third
I8 Rhea v. Massey Ferguson™ where the Court of Appeals field that locai-rule
mandatory mediation did not violate the seventht amendanent right (o trial by jury if
the rule also provides the parties with esort (0 a trigd de ove, '

TYPES OF COURT-ANNEXED ADR MECHANISAIS

There are several kinds of ADR mechanisms employved by the courts. 1 ail tvpes
of mechanisms, a neutral third party is involved. The parucipation of parties in dispute
to those processes could he voluntiry or mandatory. They depead on the courts that
cmploy those techniques,

91 Rammeh. id. ar 97v.

1G] 174 T1.8. 1 (1899).

H1b April A. Fredlund. Jusr, Speedy, and Inexpensive or Jux Speedy and nexpensive ? Mandutory
Alternative Dispute Resolurion in the Western District of Misseuri, 997 1. Disp. Resol. [33. 149,

L2y 370 118,626 (1962).

E3) See Trving R. Kaufman, Reform for a System in Crivis- Alternative Dispute Resolution in the
Federal Courts, 50 Fordham !.. Rev. 1. 33 (1990} Rummelt, supra note 8, at YRS,

14) 767 F.2d 266 (6th Cir. 1985),

15) Fredlund. supra note 11,
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In all types of court-annexed ADR mechanisms, decistons or agreements reached
in thosc processes arc not binding, unless the litigants agree otherwise. Parties who
dissatisfied with the result of the process are entitled to a trial de novo.

Mediation

Mediation is “a [lexible, nonbinding dispute resoluton process in which an
impartial neutral party -- the mediator 2 facilitates negotiations among the parties to
help them reach sculement.”'™ Court-annexed mediation as a form of dispute resolution
has been used widely in four district courts, that is. the Fastern District of Michigan,
the Eastern and Western Districts of Washington, and the District of Kansas. The main
purpose of the mediation procedure in all those district courts is the same, that is to
encourage litigants 10 resolve their disputes through an evaluation process that places
a settlement value on the case. Nevertheless, the procedures of each district are quite
different.'”

In the court-annexed mediation, mediators arc appointed by the court. They are
usually lawyers or other professionals who meet certain criteria, In some federal district
courts, as a matter of fact, judges and magisirates also often serve as mediators, '

In facilitating negotiations, a mediator or a panel of mediators will hear short
presentations made by each counsel concerning key factual and legal issues. There is
0o tive testimony delivered, but documentary cvidence is occasionally presented. After
both parties presented their arpuments, the mediators will deliver their opitiions about
the case and encourage the partics o reach an agrecment. [f necessary. they can discuss
the dispute privately with each party's counsel, called caucuses, regarding their finding
and try to find out the actual interest of esch party.

Il the parties can reach an agreement, this agreemcat is binding and sometimes
takes the form of a court decision. However, if (he parties fail to settle their dispute,
they are entitled (0 demand a trial de novo.

16} Elizabeth Plapinger et al. (eds.). Tudge’s Deskhook on Court ADR 3 (1993) [hereinafter Judge's
Deskhook].

17y Dayton, supra note 4. at 909-1{ (describing the dilferences among disuiet courts which
implement mediation in term of a kind of case. the nature of litigants’ participation, and whether
there is a penalty for failure to get a more favorable decision at a trial than that in mediation).

18} A. Leo Levin & Deirdre Golash, Afrernative Dispute Resolution in Federal Districr Courts. 37
U, Fla. L. Rev. 20, 40 (1985,
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Court-annexed Arbitration

Court-annexed arhitration (CAA) can be defined as “an adjudicatory process in
which one or more arbitrators issue a nonbinding judgment on the merits after an
expedited, adversarial bearing.™™' CAA has successlully been employed by the U.S.
District Court for the Eastern District of Pennsylvania since 1978.%

CAA is only applicd 10 civil caseg for secking money damages in amount not
cxceeding $100.000. Nevertheless, cases reparding social secusity. ¢ivil rights. and
cases in which a prisoner is a party are excluded from CAA. Rased on the above criteria,
courts that apply CAA select cases filed in those courts. If they meet those crileria,
the courts may ask the parties o go to the arbitration.

The arbitrators are usually lawyers with certain criteria appointed by district
courts. For example, they have at least five year expericace in legal practice.

Although the partics’ participation in this program in most district courts is
mandatory. the award of CAA is not binding on the parties.™' A party who is not satistied
with the award can ask a trial de novo, and a trial will be held as if there is no arbitration
award.

In arder 10 discourage the litigants to demand & rial de novo. SOmetnes, a party
who rejected the CAA award and [ailed w have a better result at trial than that in CAA.
should pay not only arbitration costs or court costs. but also attorneys’ fees of the
opposing party.*” However. if there is no party demanding a trial de novo after a certain
period of time the arbitrator(s) filed the award. say 30 days. the award is binding and
final, and can be enforced like a courl judgment.

Summary Jury Trial

Summary jury trial (8373 is “a flexible. nonbinding process designed to promote
settlement in trial-ready cases headed for protracted jury wrials.”™' It was ntroduced
by Judge Thomas O. Lambros of e Northern District of Ohio.

191 Judge's Deskbook. supra note 16, at 9.

203 Raymend . Broderick. From the Rench: Yes fo Mandafory Court-Annexed ADR. 18:4 Litg. 3.
4 {1992).

211 Therelore. it 1 quite different (rom the award of arbitration valunturily held nutside the court
which 15 usually binding and final.

27} Albert W. Alschuler. Mediarion with a Mugger: The Shortage of Adjudication Services and the
Need for a Two-tler Triol Svstem in Civif Cases. 99 Harv. L. Rev. 1808, 1830 (19806).
This ~penakty™ is uniposed by the conrts hecause, sometimes, people ulso use coarts if they want
o delay a decision for as Jong as possible. Sourcebaok. supra note 1. at 19,

231 Judge's Deskbook. supra note 16, at 19,
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For a4 certain extent, the §TT is a short model of jury trial in the sense that a
Jjudge and jury are also involved in the process. ™ In this procedure. cases ready for
trial are scheduled for a half-day mini trial belore a panel of six jurors.™ After the
parties presented their own version and, sometimes. followed by proving evidence, the
jury delivers a verdict. The verdict is not binding on the parties and does not have any
effect to a subsequent trial de novo.

Iike in the CAA procedure. a party who is not satisfied with the jury verdict
15 entitled to demand a trial de novo, However, it is rare that local rules imposc penaltics
to parties for their failure to get 2 more favorabie verdict oa trial de novo than that
in the SIT.*

SIT is usually used by courts when the result ol jury verdict is difficult to
estimate. By using this procedure, the lugants can pet information about the outcome
of their case, including the strenpths and weaknesses of their position if they go to an
ordipary court process,”™

Early Neutral Evaluation

Early neutral evaluation (ENE} is "an ADR process that brings all parties and
their counsel together early in the pretrial period to present summaries of their cases
and receive a nonbinding assessment by an experienced aeatral attorney with subject
matter of expertise.”™ This procedure has been used by (he Northern District of
California since 1983.#"

In ENE procedure. both sides make brief presentations before an evaluator, who
witl make an asscssment about the case. ‘The evaluator is usually an experienced lawyer
appointed by the court,”™ It the parties cannot scttle their case because they do not agree
with the assessment the evaluator, they can demand a trial de nove. In this case. the
assessment is Kept confidential. In addition, the cvaluator sometimes also helps the
parties in monitoring discovery requests,*®

24} See Frances E. Zollers, Alrernarive Dispuie Resolurion and Product Liabitity Reform, 26 Am.
Bus. L.J. 479, 487 (1988).

231 Dayton. stpra note 4, at 906,

20y fd. ar B06-0v7.

27} id. at 907: Anne 1. Billings. The Public s Need to Know vs. Effective Settlement Techniques: The
First Amendmenr Confrants the Summary Jury Trial. 1990 1. Disp. Resol. 149, 153.54,

28) Judge’s Deskbook. supra note 16, at 13,

28} Id.

i0) Goldberg et al., suprag note 2. at 251,

i Id
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Settlement Conference

Settlement conference’™ is very similar 1o mediation. Howcever. unlike mediation
in which mcdiators are usually privale persons, lhe settlement conterence involves
judges or magistrates who act as neutral third parties (o facilitate negotiations between
disputants to settle their dispute.

Participation of litigants in this programs in most federal and state courts™ is
required. In those courts. if litigans fail "o attend the process, they will get sanctions
such as paying the opposing pacty’s costs. probably including attorneys’ fees, fines,
punishment ol civil or criminal contempt, ™

Other Court-annexed ADR Mechanisms
Resides court-annexed ADR mechanisms discussed above, there are other
mechanisms employed by courts, for example minitrial and spectal master.

Minitrial is a flexible, nonbinding settlement process particularly used out of the
courtroom,® usually in a room of a law office agreed upon by the parties. In this
program, each party presents a brief of its best case (0 scttlement-authorized client
represenlatives in an informal hearing, ‘e hearing 15 held for one or two days in which
there are no witnesses. [n this process, the rutes of evidence and procedure are relaxed.
A judge or magistraie, or another third neutral party presides the process. Il necessary.
they can also act as advisers (o both parties. After hearing, the client representatives
meet for negotiating setttement, with or without a neutral party s presence. i the partics
[ail to reach an agreement, they proceed 0 trial. ™

32) According o Hyman. 1 mewmber of the Section of Litigation Task Force assigned to evaluate
ADR programs. seltlement conference is the most popular ADR mechanism in 34 pilot district
courts. Anthony . 1NRest. Districts Take Diverse Approaches 1o Implementing ADR,
Lingation News., Oct. 1992, at 6.

33y Inlerestingly encugh. the settlement conference has also been used with a great success in an

intermediate cowt. the Missowri Court of Appeals for the Fastern District, since 1976, See Susan
A. FitzGibbon, Appeflate Serement Conference Prugrams: A Case Siudy. 1993 1. Disp. Resol.
57.61.
Although the court based on its locul rule can compel the participation of liigants attend the
program. in fact. it “invites” the parties o settle their dispute. Jd. at 73-77. In addilion. if hoth
parties agree not o tse that program because it scems no possibility o setlle their dispute and
the conference will merely be a waste of time. the court wilt allow them to go directly o vrdinary
procedure of the court. lurthermore. there is no sanction imposed for non compliance to attend
the program. Therelore. FitzGibhon concludes that the programs are held voluntarily m nature.
Id. at 106,

34y Kutz. suprg note 7. al 38,

35) Judge's Deskbook. supra note 16, w0 25,

36 Id
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A special master is usually used in complex litigation, where the master
appointed by courts assists counsel of both sides o develop information during the
pretrial period and to facilitate settlement.”” Special masters are usuatly lawyers with
or without technical expertise. In addition, law professors or retired judges who are
well respected in a pertinent substantive area of the law and/or for their skills in
facilitating communication, analysis, and negotiation can [unction as special masters,™

+

CONSTITUTIONAL ISSUES OF USING MANDATORY COURT-ANNEXED
ADR

Although the authority of the courts (o implement ADR mechanisms can
generally be accepted. the use of such mechanisms thal requires mandatory litigants’
partictpation imposed by some courts, bas invited some criticisms: Some people worry
that those mechanisms employed by the courts will threaten their fundamental rights
and essential foundations of the judicial process guarantced hy the Constitution.* Those
concerns raising some constitutional issues relating to implementing mandatory court-
annexed ADR mechanisms. are, among other things. u right to jury trial as provided
by the seventh amendment, a right to due process .as provided by the fourteenth
amendment, equal protection under the law, judicial power as provided by article IIT
of the Constitution. and a right of public access.*

Seventh Amendment Right of Trial by Jury

The right of jury trial as provided by the seventh umicndment® is one of the
most serious constitutional questions raised by the use of mandatory court-annexed
ADR mechanisms.**' Nevertheless, therc are some cases that indicate that the use of
mandatory court-annexed ADR mechanisms does not violate the right of trial by jury,
provided a jury trial is still available at trizl de novo. Fwo Supreme Court decisions

37) Wayne D. Brazil. Effective Approaches to Settlement: A Handbook for Lawyers and Judges
41 (1988).

I8 fdoar 42,

39y See Devine, supra note 2. at Oir.

40} See Dwight Golann, Making Alternative Dispute Resolution Mandatory: The Constitational
{ssues, 68 Or. L. Rev. 487, 502-57 (19891 Katz, supra note 7, at 22-31.

41) The seventh amendment states that “{i[n suits al common law, where the value in controversy
shall exceed twenty dollas. the right of trial by jury shall be preserved....” Black’s Law
Dictionary 1646 {6th ed. 1990,

42) Golann, supra note 40, at 5072,
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support this positon. that is, Capital Traction v. Hof* and Peterson.®® In Capital
Traction, the Supreme Court stated that

[t]t is not “a trial by jury” but “the right to trial by jury” which the amendment
declares “shall be preserved.” It docs not prescribe at what stage of an action a trial
by jury must, if demanded, be had: or what conditions may be imposed upon the demand
of such a trial, consistently with preserving the right**

+
In Peterson, the Court again affirmed that the use of ADR before a trial does
not automatically viotate seventh amendinent rights.™

Generally speaking, courts consider that pretrial mandatory ADR mechanisms
do not unrcasonably violate the right of uial by jury, This conclusion can be found.
for exampie. in Rhea v. Massev Ferguson, fne.*” in which the court upheld that the
local-rule mandatory mediation did not infringe the seventh amendment right to jury
trial because the local rule also provides the partics with resort to a trial de novo*®
Furthermore, in Anderson v. Eltion " the court upheld that “mandatory arbitration of

attorney-client fee dispute does not violate state constitutional rights to jury trial.”™®

Based on the above reasons, the use of ADR mechanisms by the courts does
not infringe the right of trial by jury. Such techniques, at the worst, only delay that
right, not avoiding it.

Fourteenth Amendment: Due Process Clause

The due process ciause under the tourteenth amendment provides state court
lLitigation with some fundamentat rules for fair dealings, which apply to deprivations
of life. liberty or property. In other words, the Constitution guarantees the right of people
o access to the courts.

The use of court-annexed ADR mechanisms does not violate that right. Some
state court decisions support this argument, For example, in Heafv v, Onston.*' ' the court
held that “compulsory arbitration is invalid onty i1 the arbitrul award is [inal and

43y 174 118 1 (1899}

44y 253 11.8. 300.

45) Katz, supra note 7. at 23.

46} Golann, sipra note 40, at 507-08.

47y 767 F.2d 266 {6th Cur. 1985y,

48} Fredlund, supra note 11, at 149,

48Y 555 A 2d 1042 (Me. 1989,

50y Katz, supra note 7, at 23.

51y 237 Cal Rptr. 540, 542 (CL App. 1987).

10
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binding, and partics are deprived of any subsequent judiciai hearing.”*? Furthermore,
i American Universul Ins. Co. v. DelGrecos the court held that “compulsory
arbitration statutes that effectively close the courts to the litigants by compelling them
to resort to arbitrators for a final and binding determination are void and against public
policy and are unconstilutional.”™™

The Supreme Court has also applied due process principles continually to
mandatory ADR mechanisms for more than twenty years.”™ ‘Therefore, like seventh
amendment claims, due process argurmnents to challenge the validity of mandatory court-
annexed ADR mechanisms are rarely successful in the federal courts, >

Equal Protection of the Law
According to Dwight Golann. there are three 1ssues which are involved in equal

protection analysis of mandatory ADR mechanisms: 1) whether ADR Programs create
classilications within the meaning of the equal protection clause of the federsl and state
constitutions; (2) what the standard of review should be to such classifications; and
(3) whether classifications are acceptable. ™ First. accordingly, ADR programs create
classifications for equal protection purposes. For example, courl-annexed arbitration
typically covers only monetary claims for less than certain dolfar amount, Other ADR
mechanisms are used to settle cases within a limited subject area. such as child custody
disputes, medical malpractice cases, or worker’s compensation claims.™

Second. the standard of review for classifications of cases should meet a
reasonable or rational relationship between the classification at issue and a legitimate
governmental goal. Nevertheless. a strict scrutiny standard is difficult to accomplish.5
It should be admitted that this classification may nol satisfy cvery individual disputant.
However, it is claimed that many people directed into mandatory ADR mechanisims
are satisfied by having a speedy and incxpensive resolution of their dispute,*”

52) Katz, supra note 7, at 25: Golann, sipra note 40, at 534,

53y 3300 A2d [71 (Conn. 1987).

54} Katz. supra note 7, at 25.

35) Golann, supra note 40, at 334-35. Cases that indicate this position, are Geldberg v. Kelly, 337 1.8,
254 (197 termination of welflare benefits): Mathews v. Eldrige. 424 118, 319 (1976 }(termina-
tion of social security disability benefits): and Waiters v. National Association of Radiation
Survivors. 473 1.8, 305 (1985} deniad of veterans’ disubility benefits). fd.

56} Katz, supra note 7. at 24,

37) Golann, supra note 40, at 549-50.

S8y fdoar 550

59) Id.

60) Cf id al 551,

11
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Third, although the Supreme Court has never ruled expressly on whether the
classifications made by mandatory ADR programs infringe the equal protection clause,
the Court’s decisions regarding the validity of other conditions on entry into litigation
can be applied by analogy. For example, Capital Traction, the case challenging the
validity of a system of “quasi-jury” trialy in the District of Columbia, also involved
an equal protection claim.*” In addition, there are a number of state court decisions
that have addressed the issue whether ma‘ndatory ADR mechanisms violate federal or
state equal protection guarantces.t

There are also some cases in which there is a violation of equal protection under
the law because ADR mechanisms are applied differently 1o plaintiffs and defendants
in the same law suit. For example. in Lindsey v. Normet.*" the Supreme Court held
that an Oregon requirement, which provides “that tenants, not landlords, who appeal
from an eviction proceeding must post bond for double the rent expected (0 accrue
during the appeal, is arbitrary and irrational.”* Another case is Motor Vehicle Mfrs.
Ass'n of the United States, Inc v. (F'Neill* in which the Court overruled the automobile
lemon law of that state since “it allowed only consumers. and not manufacturers, to
reject unfavorable arbitration award and to demand a trial de novo.™®

Article III of the Constitution: Judicial Power

According to the Constifution, the judicial power is vested in judges appointed
by the President and confirmed by the Senate. However, in court-annexed ADR
mechanisms, as a matter of fact, arbitrators, mediators, and other impartial third parties
are usually not judges. Therefore, in order to meet the Constitution’s order. as far as
decisions of non-judges are not binding, they are constitutional, This rule can be found
in Northern Pipeline Constr. Co. v. Marathon Pipeline Co."" in which the Supreme
Court held that “non-Article I1f judges may not decide dispute within the power of
Article Il courts, ™™

61) Id. at 552-53 n.290.

62) Id. at 553,

63y 405 1.8, 56 (1972).

64) Katz, supra note 7, at 27.

63) 561 A.2d 917, 923 (Conn. 1989),
66) fd.

671 458 U.5. 50 (1982).

68) Id. at 28.

12
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First Amendment: Public Access

Confidentiality is important in mediation, arbitration, and other agreed proce-
dures, especially in the settiement of disputcs on commercial matters. Because
procedures in such mechanisms are traditionally closed, the non disclosure of those
procedures to the public access is not contrary to the Constitution. This rule was upheld
in Cincinnati Gas & Elec. Co. v. General Elec. Co.* in which the court stated that
“public access would be detrimental to the purpose of the suminary jury trial whenever
the partics were concerned with wnﬁden[iality."*"'*

ADVANTAGES OF USING MANDATORY COURT-ANNEXED ADR
MECHANISMS )

There are several advantages of ADR mechanisms employed by the courts. First
of all, it is believed that those mechanisms can reduce caseloads, costs, and delay. By
enforcing litigants into those programs, those lechniques widl be used widely. In turn,
it is hoped that there are many disputes that can he settled through these mechanisms
without going into a trial. Therefore, this program ix very helpful for the courts in order
to decrease their burden.’"

Secondly, since the cost of litigation is so expensive that many people cannot
afford it. ADR mechanisms can broaden access for the people to the justice system.
Those programs will provide mechanisms that give litigants a speedy settlement of
disputes at a reusonable cost.”™ This goal cannot be reached. if those mechanisms are
based on voluntary participation of the partics. A party in dispute cannot compel an
unwilhing opposing party into the programs if those programs are voluntary,™

Thirdly, ADR mechanisms will provide the kitigants with speedier and less
expensive alternative than that in the courtroom tria). Although at tirst some litigants
are probably unwiiling to resolve their dispute through those programs because they
do not believe that they can scttle their dispute. However. after they participated in
those mechanisms, some can settle their dispute, or at least they can get some benefits

69) 854 F.2d 900 (6th Cir. 1988).

0y M. ar 29-30.

713 The estimated cost to the federal government of a tort suit filed in a federal district court in 1982
was $1,740 and in certam tort cases tried by juries. the average cost was $15,028 while the federal
government obuined anly $60 per case in filing fees. Alschuler, supra note 22, at 18]2.

72} Broderick, supra note 20, at 4.

73) Sourcebook, supra note 1, at 30.
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from the process.” This opinion i8 reflected in G. Heifeman Brewing Co. v. Joseph

Oath Corp.™ and In re Novak.™

CRITIQUE OF USING MANDATORY COURT-ANNEXED ADR
MECHANISMS

Notwithstanding the success of employing ADR mechanisms in some courts,”
there are some criticisms of using those sechanisms mandatorily. Critics base their
arguments on constitutional, statutory, and practical grounds to attack those courts’

practices.

As can be seen in Part IV, it scems that there 1S no s0 serious constitutional issuc
that prevents the courts to use such mechanisms mandatorily. However, there is a
criticism on the constilutional basis. In certain mandatory court-annexcd ADR
mechanisms, a party demanding a trial de novo sopietimes should pay a penalty if he
failed to get a better decision at trial, while actually he exercised his constitutionai right
of a trial by jury.™

Based on the enactment process of the statute. a critic disagrees with the
argument of proponents of ADR in federal courts who contend that Ruie 16 of the
Federal Rules of Civil Procedure, as amended in 1983. authorizes federal district courts
to employ mandatory ADR mechanisms. He asserts that the history and purposes of
amended Rule 16 do not allow such a broad interpresation,” The Rule itself does not
expressly allow courts to adopl mandatory ADR mechanisms. This position has a

74) Katz, supra nowe 7. at 37,
75} 871 E.2d 648. Id. at 35 (noting that the Sevenih Circuit Court of Appeals held that “a districl judge

could order a represented corporate defendant w send a corporate representative with authority
to seftle 10 a pretrial conference and approved sanctions in the amount of the opposing party's
costs and attorneys’ fees for refusal to attend™).

76} 932 F.2d 1397.1d. at 36 {noting that the Eleventh Circait affirmed the district court’s order which
imposed the party’s attendance to 4 pretrial conference).

77) For example, the Eastern Disuict of Pennsylvania is very successful in employing ADR
mechanisms mandatorily, Those mechanisms provide nat only o speedy and less expensive
settlement of dispute than court processes but also give a positive impact to the court. in which
court processes in that district can be held earlier. Broderick, supra note 20. at 60, Anctber
example is the Eastern District of Michigan, which has successfully employed mandatory
medialion. Payton, supra note 4. at 911,

78) Id. at 930

fd. ar 932-33.
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support in Szrandell v. Juckson County. Niinois,™ in which the Circuit Court held that
Ruie 16 did not justify the mandatory summary jury trial ¥’

There is another objection to use mandatory ADR mechanisms on the statutory
basis. The language of the Civil Justice Reform Act of 1990 or its legislative history
does not support the argument that all federal district courts now have authority to
implement any kind of mandatory ADR mechanisms ¥ Accordingly, uniess expressly
provided by law, federal courts can only employ voluntary ADR mechanisms.

There are some criticisms ba.:‘ecl on practical grounds, First of all, some empirical
studies on this matter arrived at a conclusion that district courts applying ADR
mechanisms do not differ {rom non-ADR districts in respect to the variables that
indicators of cost and delay. [n other words. those programs do not have any measurable
impact on caseloads and delays in those individual district courts, ™

Secondly, since ADR mechanisms employed by courts are not binding and the
percentage of parties demanding a trial de novo is quite high, those mandatory programs
will add one layer for the scttlement of disputes to the justice system in the entire court
process. Apparently, parties should pay more and waste their time if they cannot reach
settlement in ADR mechanisms,

Thirdly, some partics in civil litigation are concerned hecause they feel that they
getless justice™'in court-annexed ADR mechanisms than in ordinary court processes
Such mechanisms tend to concern with speed and efficiency, not justice.*® Although
speed is an important element in the settdement of disputes that should be taken into
account, however, it can also destroy opportuniues for developing evidence, particu-
larly in case ADR mechanisms are used to cut short discovery *

80} 838 F.2d 884 (7th Cir. 1987}

81) Fd. at 935 n. 206,

82) 4. at 948,

83) Id ar 915-16.

84} Sharon A. Jemnings. Court-Annexed Arbitrarion and Setilement Pressure: A Push Towards
Efficient Dispute Resolution of “Second Class™ Justice?. 62 1. Disp. Resol. 313, 332 (1991}
{suggesting that coercive sanctions should not be used in court-antexed arbitration hecause they
are practically uscless in decressing case congestion and create pressure).

85} See Katz, supra note 7. at 5.

86) See Fredlund, supra note 1],

B7) Katz. supra note 7. at 5.
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Finally, it is suspected, since in the summary jury trial a verdict s advisory, not
binding, jury will make its decision not serious. This practice in turn will “decline the

conscientiousness of jurors.”®®

DISCUSSION

Although it is believed that court-annexed ADR mechanisms have some
advantages, studies on the application of such techniques in federal district courts
showed that the effect of this movement in reaching its purpose is mixed. For example,
the Eastern District of Pennsylvania is very successful in applying court-annexed
arbitration, whereas the District of Connecticut (one of the three original pilot districts)
abandoned its program because such a program required a disproportionate share of
the court’s administrative resources.®™

In selecting cascs whether they will be settled by court proceedings or court-
annexed ADR mechanisms, almost all of the disteict courts use the amount of money
sought as criteria. According to Judge Broderick of the Eastern District of Pennsyl-
vania,” the amount of money in controversy should be limited so that it will discourage
the losing party to demand a trial de novo. Judge Eisele of the Eastern District of
Arkansas strongly criticizes this practice. According to him, this practice does not make
sense by saying that “if ‘big money’ is involved, you are entitled to your traditional
day in court, ... But if you have a relatively small claim, no,”"

In addition to criticizing this practice, the National Institute of Dispute Resolution
asserts that the most important thing in determining the appropriate form for resolving
a dispute is the nature of the dispute, not hecause of a lot of money involved.*”
Accordingly, the nature of dispute is more important to deterinine what technique
should be used to settle a particular dispute. However, il seems not easy, although not
impossible, to fix an appropriate form of mechanisms without being contrziry to the
equal protection clause.

Except for court-annexed arbitration in ten district courts, which are authorized
by the Arbitration Act of 1988 to implement it mandatorily, there is still an uncertainty

88) See Richard A. Posner, The Summary Jury Trial and Other Methods of Allernative Dispute
Resolution: Some Cautionary Observations, 53 11L.ChiL Rev. 366, 386-87 (1986).

89) Dayion, supra note 4, at 3135,

90) Quoted in Eisele, supra note &, at 3.

91) fd.

92) Sourcebook, supra note 1, at 26.
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whether courts can compel litigants’ participation in ADR mechanisms. Even in the
same court, there is a different opinion regarding the nature of ADR mechanisms
whether they should be voluntary or mandatory. This more confusing situation can be
found in the Seventh Circuit's holdings in Strandell and Heileman®™ in which the
Seventh Circuit has different holdings. In the former case. it invalidated a mandatory
sumumary jury trial, while in the latter case it validated mandatory seitlement conference,
This fact would obviously make the litigants unsafistied and confused, and, of course,
it is also unfavorable to support the effott to mete out justice in the society. One of
the results, because some of the litigants have challenged the validity of those practices,
this means that some cases should be added (o the bulk files of the existing cases pending
decisions.

CONCLUSION

Although there is no serious constitutional issue that prevents the usc of
mandatory ADR mechanisms by courts, there are some drawbacks of employing such
mechanisms, especially if they are imposed to parties who are unwilling to participate
in the programs. They add unnecessary tense and moncy. if both parties since the
beginning have considercd that they would not settle their dispute through such
techniques.

The use of mandatory ADR mechanisms by courts is more problematic rather
than that of voluntary ones. For example it has invited criticisms and even challenges.
In addition, the result of using such mechanisms mandaiortly is not so obvious that
they are better than those of voluntary ones. In fact, some courts have successfully
implemented ADR mechanisms voluntarily. Besides that, the atmosphere of ADR
mechanisms’ processes is more suitable 10 make them voluntary than mandatory.

Despite the above reasons. it seems that swdics in this field should be furthered
in order to evaluate whether those mandatory mechantsms work, Since the Arbitration
Act of 1988 also established voluntary court-annexed arbitration for another ten district
courts, comparison between the success, and also the failure, of two different kinds
of approaches in achieving the purpose of this program will be very useful for the
decision makers to take into account.

93) See. supra notes 75 and 80.
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